
Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

 | xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx |
 
 
 
 
 
 
 
 

From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 01 August 2018 8:04 a.m.
To: BEALES, Neil (WELLHO)
Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,
Richard (WELLHO); 
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Neil,
 
It occurred to me last night after my previous email that you may not be aware that the decision
to replace the Family Court declaration to change the nominated sex on a birth certificate with a
statutory declaration process is not a Department of Internal Affairs’ (or Minister of Internal
Affairs’) recommendation.  Rather, it is an agreed Government position that reflects the current
Government’s policy.  It was confirmed at Cabinet on 28 May 2018.  

  I enclose a copy of the paper that
was circulated to Ministers FYI; this includes details of the new process to update birth
certificates, which is now reflected in the Bill (also attached).  

 
As discussed yesterday, the BDMRR Bill (which re-enacts the 1995 Act) was introduced on 10
August 2017.  The GA Committee report on the Hamblett Petition was tabled on 11 August.  The
Government response was tabled on 15 February 2018, part way through the select committee
process on the Bill.  The select committee timetable meant there was no opportunity to go
through the usual policy process to formally confirm the Government position (ie, drafting a
Cabinet paper, full agency consultation, etc) so the Minister IA circulated the attached paper to
her Cabinet colleagues and took an oral item to Cabinet on 28 May 2018.  But we did consult
some agencies (including Corrections) on a confidential “need to know” basis.  The resulting
Cabinet decision is the Government position reflected in the Departmental Report.  We did
receive a query from the Minister of Police’s office, but nothing from Corrections.  And some
further background – the GA Committee sought an extension of the Bill’s report back date so we
could get that agreed Government position. The current Committee chair, Brett Hudson, was the
Deputy Chair of the previous GA Committee when it presented its unanimous report in favour of
the Hamblett Petition.
 
I think we agree the theoretical risk of a gang member or bank robber looking to “game the
system” to get placed in a women’s prison can be discounted.  Nevertheless, the Committee is
interested in whether Corrections can ensure all prisoners’ safety under a statutory declaration
process to update a birth certificate.  It appears that the answer to that question is “Yes” even if
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it has the potential to give rise to other concerns (eg, complaint about discriminatory treatment,
eg, segregation of trans-prisoners currently ineligible for a review of their placement because of
past offending).  But presumably trans-prisoners unhappy with their placement could already
complain to the relevant authorities? Yes? No?
 
We understand Corrections may have some residual concerns, which DIA is happy to work on
with you. 
 
Hoping to see you before the meeting to discuss.
 
Regards.
 
Cathy N.
 
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
newdialogo

 

From: Cathy Nijman 
Sent: Tuesday, 31 July 2018 4:44 PM
To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richard (WELLHO)'; 
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Hayden Kerr; 'Anne O'Driscoll ; Rachel Groves
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi all,
 
Further to our earlier conversation, I think we are in agreement  that prisoner safety is a key
consideration.  I understand that Corrections’ policy (based on the 2005 Regulations) would
allow a transgender prisoner transferred to a prison that accords with their self-identified gender
identity/nominated sex on their birth certificate to be subject to restrictions (eg, segregation) if
there was concern about other prisoners’ safety.  However, Corrections is concerned imposing
such restrictions could expose Corrections to complaints to, eg, the Ombudsman or the Human
Rights Commission.  However, it would seem a restriction based on an objective risk assessment
could be defended in the event it was challenged. 
 
I thought it would be interesting to see how other jurisdictions deal with the potential risk posed
by the 0.01% compared with the rights of the 99.9%.  Malta (which has a similar self-
identification process, and which was posited as a model to follow by Allyson Hamblett and the
GA Committee in its report on Ms Hamblett’s petition) has a prisoner placement policy similar to
NZ’s including, eg, “accommodation separate from other prisoners”.  And the UK policy notes
(see p 9 of the House of Commons paper):

“Allowing transgender offenders to experience the system in the gender in which they identify
will, in the great majority of cases, represent the most humane and safest way to act. We believe
it will also assist successful rehabilitation.  In the minority of cases where that is not possible, the
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reasons for departing from this starting presumption must be clear, explicit and made known to
the person they affect, especially when it involves assigning someone to a male or female prison.
The majority of such cases are likely to concern transgender people convicted of serious
offences, where both public protection and the best interests of the person themselves may not
be compatible with the general presumption described above. However, this will not be true of
all transgender serious offenders and it is important that policy for the majority should not be
founded upon the highly complex considerations raised by a minority.” (Emphasis added)
 
Perhaps we could meet at, say, 9.00 am before the meeting to ensure we are on the same page
in focusing on prisoner safety.
 
Regards.
 
Cathy N.

 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
newdialogo

 

From: Cathy Nijman 
Sent: Tuesday, 31 July 2018 3:00 PM
To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richard (WELLHO)'; 
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Hayden Kerr; 'Anne O'Driscoll'
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Neil,
 
As discussed, I attach DIA’s briefings to the Government Administration Committee on Petition
2014/86 of Allyson Hamblett and the Government response.
 
In practice, the Family Court largely follows a “self-identification” model.  As the briefings note,
there is no minimum level of medical treatment, and no requirement for some (or any) surgery.
 
I also attach a copy of the email correspondence relating to the consultation with Corrections on
the relevant section in the Departmental Report.  This part of the report was drafted following a
submitter raising concerns about .  I had a conversation with 

, who subsequently confirmed Corrections could not confirm (for privacy reasons) where
the offender was housed.  I subsequently drafted the “generic” advice for the report (based on
Corrections’ policy), which   confirmed was accurate.
 
It would be useful to talk again before the meeting tomorrow.
 
Regards.
 
Cathy N.
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Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Monday, 30 July 2018 4:19 PM
To: 'BEALES, Neil (WELLHO)'; SYMONDS, Richard (WELLHO); 
Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; 'Anne O'Driscoll'
Subject: RE: BDMRR Bill - Transgender prisoners:
 
Hi all,
 
Just to confirm the Governance & Administration Committee will be meeting in Room 2, Bowen
House, on Wednesday.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: BEALES, Neil (WELLHO) [mailto:xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx ] 
Sent: Monday, 30 July 2018 3:57 PM
To: Cathy Nijman; SYMONDS, Richard (WELLHO); 
Cc: DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners:
 
Hi Cathy
 

, Principal Custodial Advisor in my team will be joining me as well.
 
Kind regards
Neil
 
Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

 | xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx |
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From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 30 July 2018 3:25 p.m.
To: SYMONDS, Richard (WELLHO)
Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners:
 
Thanks, Richard. Much appreciated.
 
I’ll let the Committee clerk know.  Still no room allocated for the meeting, but as advised on
Friday. It will be at 9.30am in Parliament House.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
newdialogo

 

From: SYMONDS, Richard (WELLHO) [mailto:xxxxxxx.xxxxxxx@xxxxxxxxxxx.xxxx.xx ] 
Sent: Monday, 30 July 2018 3:22 PM
To: Cathy Nijman
Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
I apologise for the delay in responding.
 
I have been advised that both Neil Beales, Chief Custodial Officer and Bronwyn
Donaldson, Director Offender Health, will attend the meeting.
 
Richard Symonds | Manager Custodial Practice|

 
 
From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 30 July 2018 3:13 p.m.
To: SYMONDS, Richard (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Richard – any update on whether Neil Beales will be available to attend the select committee
on Wdenesday?
 
Regards.
 
Cathy N.
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Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Friday, 27 July 2018 11:53 AM
To: 'SYMONDS, Richard (WELLHO)'
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Thanks, Richard
 
Monday is fine to confirm – the letter doesn’t have to go to the Committee until Monday pm.  I’ll
forward a copy to Corrections at the same time.
 
FYI:  The Committee Clerk has confirmed the meeting time will be 9.30 on Wednesday 1 August. 
Room not yet know, but will be in Parliament House.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: SYMONDS, Richard (WELLHO) [mailto:xxxxxxx.xxxxxxx@xxxxxxxxxxx.xxxx.xx ] 
Sent: Friday, 27 July 2018 11:02 AM
To: Cathy Nijman
Subject: RE: BDMRR Bill - Transgender prisoners:
 
Hi Cathy,
 
I understand that you have spoken to , my Principal Adviser, and
the outstanding query is who will represent the Department.
 
Neil Beales is our Chief Custodial Officer and is the Departments Spokesperson. As a
rule he would represent the Department, but I am not able to confirm this today 

 
If I say Neil now, are you comfortable for that to change on Monday should the need
arise?
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committee report back.  Can be forwarded on a need-to-know basis only.  Briefly, the Report
recommends replacing the Family Court process with an administrative process (including a
statutory declaration) based on self-identification.
 
There is a long history to the proposed amendments, which I won’t bore you with, but the
bottom line is the Departmental Report recommendation reflect an agreed (politically
determined) Government position.  

.  We have done our best to put the
evidence before the Committee which indicates people just don’t do this (not one case
internationally that we can find, for example, and EU investigations among member countries:
“just doesn’t happen”. 
 
And this is where the Committee wants “clarification” from Corrections about: How (or if) the
proposed change to a self-identification model will Corrections’ assessment of prisoners’
placement?
 
So two things, please – could you let me know by COB tomorrow:
·         If the info I have inserted re Corrections’ process for placement of transgender prisoners is

accurate; and
·         Whom from Corrections is available to attend the GA Committee next Wednesday – could

be any time in the morning or early afternoon between 1.00pm and 2.00pm – won’t know
until Monday or Tuesday.

 
Apologies for the very tight timeframe but we are not in control of the timetable.  We need to
get the supplementary advice, including confirmation of Corrections’ availability, by midday
Monday.
 
Please give me a call if there is anything you are unclear about, or if you want some more
background info.
 
Thanks again for your help.  I look forward to hearing from you.
 
Regards.
 
Cathy N.
 
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From:  
Sent: Thursday, 3 May 2018 3:04 PM
To: Cathy Nijman
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Cc: 
Subject: FW: BDMRR Bill - Transgender prisoners
 
Hi Cathy,
 
Confirming the response you have prepared is accurate and Corrections is happy for DIA to
provide to the Committee.
 
Thanks,

 
 

 | Principal Policy Adviser
Service Development | Department of Corrections Ara Poutama Aotearoa
Mayfair House, 44 – 52 The Terrace, Wellington | PO Box 1206, Wellington 6140

 
 

From: SYMONDS, Richard (WELLHO) 
Sent: 03 May 2018 2:57 p.m.
To: 
Subject: RE: BDMRR Bill - Transgender prisoners
 
This is an accurate description of our current policy and practice and I have no concerns
about it, in it’s current form.
 
Richard Symonds | Manager Custodial Practice|

 
 
From:  
Sent: 03 May 2018 2:44 p.m.
To: SYMONDS, Richard (WELLHO)
Subject: FW: BDMRR Bill - Transgender prisoners
 
Hi Richard, response prepared by DIA attached as discussed.
 
Cheers

 

From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 03 May 2018 2:38 p.m.
To: 
Subject: BDMRR Bill - Transgender prisoners
 
As discussed.
 
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    
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-------------------------------------------------------------------------------------------------------------
-------------------------------------------------------------The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.

-------------------------------------------------------------------------------------------------------------
-------------------------------------------------------------The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.

-------------------------------------------------------------------------------------------------------------
-------------------------------------------------------------The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.

-------------------------------------------------------------------------------------------------------------
-------------------------------------------------------------The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.

-------------------------------------------------------------------------------------------------------------
-------------------------------------------------------------The information in this message is
the property of the New Zealand Department of Corrections. It is intended only for
the person or entity to which it is addressed and may contain privileged or in
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confidence material. Any review, storage, copying, editing, summarising,
transmission, retransmission, dissemination or other use of, by any means, in
whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.
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From: Cathy Nijman
To: SENIOR, Derek (WELLHO)
Subject: RE: Signed copy of B3782
Date: 03 December 2018 02:42:02 p.m.
Attachments: image001.png

image006.png
image008.png
BDMRR Bill - Supplementary advice for Governance and Administration Committee (December 2018).docx

Importance: High

Hi Derek,
 
Draft advice for the GA Committee attached for your consideration.  Could I please have any
feedback by midday tomorrow.  Please note this draft has not been sent to the Minister IA so
any reference to amendments to the Bill including possible SOPs, is a work in progress – depends
on the actual decisions made.
 
I have essentially included an edited version of the info in the joint briefing.  I haven’t
commented on the benefit of revoking the birth certificate rule for those prisoners who choose
not to be placed in a women’s prison as I don’t think the Committee is interested in that?  Their
concerns focus on the “safety of vulnerable women prisoner issue”.  If we do get to brief the
Committee on the 19th, we can include this other benefit in back pocket info to discuss if the
situation presents.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
newdialogo

 

From: Cathy Nijman 
Sent: Thursday, 29 November 2018 8:41 AM
To: 'SENIOR, Derek (WELLHO)'
Subject: RE: Signed copy of B3782
 
Thanks for your help.  Time will tell where this lands.
 
It is possible the Minister IA will instruct us NOT to brief the GA Committee this year.  We may
not know for sure either way until late next week, or the following week.  I’ll let you know as
soon as I know.  Meanwhile, we are continuing to prepare as if the Committee briefing will go
ahead as scheduled.
 
Regards.
 
Cathy N.
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Neil has nominated you as the first point of contact. 
 

.  The upshot is the Committee want
DIA and Corrections to work together on consequential amendments to the Bill and the
Corrections Regulations (which would be included as  a consequential amendment in Schedule
3).  The aim is address potential prisoner safety concerns associated with any easing in the ability
of transgender individuals to update the nominated sex on their birth certificate.  The good and
bad news is we need to agree on what to do and how to do it by COB tomorrow at the latest, so
Parliamentary Counsel can be instructed to make the necessary changes.  The Committee is due
to deliberate on the Bill next Wednesday so the final deliberation version needs to be with the
Committee by midday Monday.
 
Briefly, the changes proposed (or rather the effect that needs to be achieved) are:
·         An amendment to cl 110(4) of the Bill, to allow the Registrar-General to share restricted sex

information (about a change of nominated sex) with Corrections (and we may need to
include NZ Police) so Corrections have access to all the information they need to carry out
prisoner safety assessments, etc.  Currently, cl 110(4) provides the Registrar-General can
share restricted sex information with government agencies that have an interest in ensuring
an individual doesn’t have more than one identity (this is the current law, too). 

·         A consequential amendment to the Corrections Regulations so 65 (3)—prisoner placement
determined by the sex on their birth certificate—is, in effect, trumped by 65B(2), which
currently prohibits those convicted of serious sexual offences from making an application. 

 
Given the extremely short timeframe, I think the best way to achieve the desired outcome is for
Corrections to take today to think about the changes it thinks need to be made to the
regulations so the 65B(2) criteria effectively override 65(3).  We should then meet tomorrow,
together with Parliamentary Counsel to agree on the consequential amendments.  PCO can then
draft on Friday (may be; sorry Anne!).
 
I am going to send a meeting invite for tomorrow afternoon.  However, if Corrections wants to
host/propose an alternative time, please let me know ASAP.
 
Please give me a call if you have any questions. 
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: BEALES, Neil (WELLHO) [mailto:xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx ] 
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Sent: Wednesday, 1 August 2018 8:53 AM
To: Cathy Nijman
Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,
Richard (WELLHO);  KENNEDY, Suzanne (WELLHO); 

Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Thank you Cathy
 
It is not my intention to contradict Government policy, however I have been asked a question and
have a responsibility to respond accurately and appropriately from an operational perspective. As
stated, in broad terms we are supportive of the proposal, however there is a risk that we need to
explore in more detail in regards to the current processes/regulations that makes someone who
identifies as transgender in prison but ineligible to apply due to current/previous convictions.
 
Regards
Neil
 
 
Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

 | xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx |
 
 
 
 
 
 
 
 

From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 01 August 2018 8:04 a.m.
To: BEALES, Neil (WELLHO)
Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,
Richard (WELLHO); 
Subject: RE: BDMRR Bill - Transgender prisoners:
 
Hi Neil,
 
It occurred to me last night after my previous email that you may not be aware that the decision
to replace the Family Court declaration to change the nominated sex on a birth certificate with a
statutory declaration process is not a Department of Internal Affairs’ (or Minister of Internal
Affairs’) recommendation.  Rather, it is an agreed Government position that reflects the current
Government’s policy.  It was confirmed at Cabinet on 28 May 2018.  

  I enclose a copy of the paper that
was circulated to Ministers FYI; this includes details of the new process to update birth
certificates, which is now reflected in the Bill (also attached).  

 
As discussed yesterday, the BDMRR Bill (which re-enacts the 1995 Act) was introduced on 10
August 2017.  The GA Committee report on the Hamblett Petition was tabled on 11 August.  The
Government response was tabled on 15 February 2018, part way through the select committee
process on the Bill.  The select committee timetable meant there was no opportunity to go
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through the usual policy process to formally confirm the Government position (ie, drafting a
Cabinet paper, full agency consultation, etc) so the Minister IA circulated the attached paper to
her Cabinet colleagues and took an oral item to Cabinet on 28 May 2018.  But we did consult
some agencies (including Corrections) on a confidential “need to know” basis.  The resulting
Cabinet decision is the Government position reflected in the Departmental Report.  We did
receive a query from the Minister of Police’s office, but nothing from Corrections.  And some
further background – the GA Committee sought an extension of the Bill’s report back date so we
could get that agreed Government position. The current Committee chair, Brett Hudson, was the
Deputy Chair of the previous GA Committee when it presented its unanimous report in favour of
the Hamblett Petition.
 
I think we agree the theoretical risk of a gang member or bank robber looking to “game the
system” to get placed in a women’s prison can be discounted.  Nevertheless, the Committee is
interested in whether Corrections can ensure all prisoners’ safety under a statutory declaration
process to update a birth certificate.  It appears that the answer to that question is “Yes” even if
it has the potential to give rise to other concerns (eg, complaint about discriminatory treatment,
eg, segregation of trans-prisoners currently ineligible for a review of their placement because of
past offending).  But presumably trans-prisoners unhappy with their placement could already
complain to the relevant authorities? Yes? No?
 
We understand Corrections may have some residual concerns, which DIA is happy to work on
with you. 
 
Hoping to see you before the meeting to discuss.
 
Regards.
 
Cathy N.
 
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Tuesday, 31 July 2018 4:44 PM
To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richard (WELLHO)'; 
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Hayden Kerr; 'Anne O'Driscoll ; Rachel Groves
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi all,
 
Further to our earlier conversation, I think we are in agreement  that prisoner safety is a key
consideration.  I understand that Corrections’ policy (based on the 2005 Regulations) would
allow a transgender prisoner transferred to a prison that accords with their self-identified gender
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identity/nominated sex on their birth certificate to be subject to restrictions (eg, segregation) if
there was concern about other prisoners’ safety.  However, Corrections is concerned imposing
such restrictions could expose Corrections to complaints to, eg, the Ombudsman or the Human
Rights Commission.  However, it would seem a restriction based on an objective risk assessment
could be defended in the event it was challenged. 
 
I thought it would be interesting to see how other jurisdictions deal with the potential risk posed
by the 0.01% compared with the rights of the 99.9%.  Malta (which has a similar self-
identification process, and which was posited as a model to follow by Allyson Hamblett and the
GA Committee in its report on Ms Hamblett’s petition) has a prisoner placement policy similar to
NZ’s including, eg, “accommodation separate from other prisoners”.  And the UK policy notes
(see p 9 of the House of Commons paper):

“Allowing transgender offenders to experience the system in the gender in which they identify
will, in the great majority of cases, represent the most humane and safest way to act. We believe
it will also assist successful rehabilitation.  In the minority of cases where that is not possible, the
reasons for departing from this starting presumption must be clear, explicit and made known to
the person they affect, especially when it involves assigning someone to a male or female prison.
The majority of such cases are likely to concern transgender people convicted of serious
offences, where both public protection and the best interests of the person themselves may not
be compatible with the general presumption described above. However, this will not be true of
all transgender serious offenders and it is important that policy for the majority should not be
founded upon the highly complex considerations raised by a minority.” (Emphasis added)
 
Perhaps we could meet at, say, 9.00 am before the meeting to ensure we are on the same page
in focusing on prisoner safety.
 
Regards.
 
Cathy N.

 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Tuesday, 31 July 2018 3:00 PM
To: 'BEALES, Neil (WELLHO)'; 'SYMONDS, Richard (WELLHO)'; 
Cc: 'DONALDSON, Bronwyn (WELLHO)'; Hayden Kerr; 'Anne O'Driscoll
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Neil,
 
As discussed, I attach DIA’s briefings to the Government Administration Committee on Petition
2014/86 of Allyson Hamblett and the Government response.
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In practice, the Family Court largely follows a “self-identification” model.  As the briefings note,
there is no minimum level of medical treatment, and no requirement for some (or any) surgery.
 
I also attach a copy of the email correspondence relating to the consultation with Corrections on
the relevant section in the Departmental Report.  This part of the report was drafted following a
submitter raising concerns about  .  I had a conversation with 

, who subsequently confirmed Corrections could not confirm (for privacy reasons) where
the offender was housed.  I subsequently drafted the “generic” advice for the report (based on
Corrections’ policy), which   confirmed was accurate.
 
It would be useful to talk again before the meeting tomorrow.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Monday, 30 July 2018 4:19 PM
To: 'BEALES, Neil (WELLHO)'; SYMONDS, Richard (WELLHO); 
Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; 'Anne O'Driscoll
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi all,
 
Just to confirm the Governance & Administration Committee will be meeting in Room 2, Bowen
House, on Wednesday.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: BEALES, Neil (WELLHO) [mailto:xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx ] 
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Sent: Monday, 30 July 2018 3:57 PM
To: Cathy Nijman; SYMONDS, Richard (WELLHO); 
Cc: DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Cathy
 

, Principal Custodial Advisor in my team will be joining me as well.
 
Kind regards
Neil
 
Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

 | xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx |
 
 
 
 
 
 
 

From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 30 July 2018 3:25 p.m.
To: SYMONDS, Richard (WELLHO)
Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Thanks, Richard. Much appreciated.
 
I’ll let the Committee clerk know.  Still no room allocated for the meeting, but as advised on
Friday. It will be at 9.30am in Parliament House.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: SYMONDS, Richard (WELLHO) [mailto:xxxxxxx.xxxxxxx@xxxxxxxxxxx.xxxx.xx ] 
Sent: Monday, 30 July 2018 3:22 PM
To: Cathy Nijman
Cc: BEALES, Neil (WELLHO); DONALDSON, Bronwyn (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners:
 
I apologise for the delay in responding.
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I have been advised that both Neil Beales, Chief Custodial Officer and Bronwyn
Donaldson, Director Offender Health, will attend the meeting.
 
Richard Symonds | Manager Custodial Practice|

 
 
From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 30 July 2018 3:13 p.m.
To: SYMONDS, Richard (WELLHO)
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Richard – any update on whether Neil Beales will be available to attend the select committee
on Wdenesday?
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Friday, 27 July 2018 11:53 AM
To: 'SYMONDS, Richard (WELLHO)'
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Thanks, Richard
 
Monday is fine to confirm – the letter doesn’t have to go to the Committee until Monday pm.  I’ll
forward a copy to Corrections at the same time.
 
FYI:  The Committee Clerk has confirmed the meeting time will be 9.30 on Wednesday 1 August. 
Room not yet know, but will be in Parliament House.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
s9(2)(a)

s9(2)(a)

s9(2)(a)

Out of scope

Out of scope

Rele
as

ed
 un

de
r th

e O
ffic

ial
 In

for
mati

on
 Act 

19
82



 
Please give me a call if you have any questions. 
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: BEALES, Neil (WELLHO) [mailto:xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx] 
Sent: Wednesday, 1 August 2018 8:53 AM
To: Cathy Nijman
Cc: DONALDSON, Bronwyn (WELLHO); Hayden Kerr; Anne O'Driscoll; Rachel Groves; SYMONDS,
Richard (WELLHO); WALKER, Megan (WELLHO); KENNEDY, Suzanne (WELLHO); 

Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Thank you Cathy
 
It is not my intention to contradict Government policy, however I have been asked a question and
have a responsibility to respond accurately and appropriately from an operational perspective. As
stated, in broad terms we are supportive of the proposal, however there is a risk that we need to
explore in more detail in regards to the current processes/regulations that makes someone who
identifies as transgender in prison but ineligible to apply due to current/previous convictions.
 
Regards
Neil
 
 
Neil Beales | Chief Custodial Officer |
National Office | Department of Corrections Ara Poutama Aotearoa |
44-52 The Terrace, Wellington 6011 | Private Box 1206, Wellington 6140 |

 | xxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx |
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whole or part, or taking any action in reliance upon, this information by persons or
entities other than intended recipient are prohibited. If you received this in error,
please contact the sender and delete the material from all computers.

 

Confidentiality Notice:  This email may contain information that is confidential or legally
privileged.  If you have received it by mistake, please:  
(a) reply promptly to that effect, and remove this email and the reply from your system;  (b) do not
act on this email in any other way.  Thank you.
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From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 28 August 2018 4:33 p.m.
To: 
Cc: KENNEDY, Suzanne (WELLHO); Anne O'Driscoll
Subject: RE: BDMRR Bill - Transgender prisoners: 
Importance: High
 
Hi 
 

 could you please urgently review the attached 2-page (No 2) briefing to the
Minister IA to confirm I have correctly represented Corrections’ position (and operational policy,
as outlined in the POM).
 
Happy to discuss if you have any questions, but a reply by COB tomorrow would be appreciated
as the briefing is due on Thursday.
 
Thanks and regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
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From: Cathy Nijman 
Sent: Monday, 27 August 2018 1:58 PM
To: 'KENNEDY, Suzanne (WELLHO)'
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Suzanne,
 
Attached FYI, in confidence, is a copy of a briefing the Minister IA requested on the transgender
prisoner issue. 
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From: KENNEDY, Suzanne (WELLHO)
To: SENIOR, Derek (WELLHO); JONES, Robert (WELLHO);  BEALES, Neil

(WELLHO); CAMERON, Michael (WELLHO)
Subject: HPRM: FW: BDMRR Bill - Transgender prisoners: 
Date: 05 October 2018 10:57:49 a.m.
Attachments: image001.png

UK Parliament - House of Commons Briefing Paper - Transgender Prisoners (September 2018).pdf
image007.png
image012.png
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From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 05 October 2018 10:55 a.m.
To: KENNEDY, Suzanne (WELLHO)
Cc: Rachel Groves; Hayden Kerr; Raj Krishnan
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Yes, thanks– have you seen this?  Hot off the press from the UK House of Commons – two-yearly
update on placement of transgender prisoners.
 
Ms White’s offending involved what NZ would class as indecent assaults, which is not to
minimise the impact on the victims.
 
The problem in this case was the UK Prisons Service didn’t follow its own rules an assessing a
prisoner’s risk before transferring them to a prison based on their asserted gender identity.  For
completeness, I note Ms White had not (has not) taken any steps (beginning with obtaining a
Gender recognition Certificate) to update her birth record.
 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
newdialogo

 

From: KENNEDY, Suzanne (WELLHO) [mailto:xxxxxxx.xxxxxxx@xxxxxxxxxxx.xxxx.xx] 
Sent: Friday, 5 October 2018 10:20 AM
To: Cathy Nijman
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Cathy
 
Thanks for your email.  Have you seen this article? 
 
https://www.theguardian.com/uk-news/2018/sep/09/sexual-assaults-in-womens-prison-
reignite-debate-over-transgender-inmates-karen-white
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From: Cathy Nijman [mailto:xxxxx.xxxxxx@xxx.xxxx.xx] 
Sent: 28 August 2018 4:33 p.m.
To: 
Cc: KENNEDY, Suzanne (WELLHO); 
Subject: RE: BDMRR Bill - Transgender prisoners: 
Importance: High
 
Hi 
 

 could you please urgently review the attached 2-page (No 2) briefing to the
Minister IA to confirm I have correctly represented Corrections’ position (and operational policy,
as outlined in the POM).
 
Happy to discuss if you have any questions, but a reply by COB tomorrow would be appreciated
as the briefing is due on Thursday.
 
Thanks and regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    

 
St Paul’s Square | 45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand |  www.dia.govt.nz 
newdialogo

 

From: Cathy Nijman 
Sent: Monday, 27 August 2018 1:58 PM
To: 'KENNEDY, Suzanne (WELLHO)'
Subject: RE: BDMRR Bill - Transgender prisoners: 
 
Hi Suzanne,
 
Attached FYI, in confidence, is a copy of a briefing the Minister IA requested on the transgender
prisoner issue. 
 

 
Regards.
 
Cathy N.
 
Cathy Nijman | Senior Policy Analyst | Policy Group    
The Department of Internal Affairs Te Tari Taiwhenua    
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3 Transgender Prisoners 

Summary 
In November 2016, the National Offender Management Service (NOMS) published a revised 
policy on transgender prisoners.1   NOMS had initiated a review of the issue early in 2015.  
However, late in 2015 its scope was broadened following the deaths of two transgender 
inmates, and another case where a transgender woman was first sent to a male prison, but 
was later transferred to a women’s prison after a public petition.  

2011 policy guidelines for England and Wales had stated that prisoners should normally be 
located in the prison estate of their gender as recognised by UK law.  For transgender 
prisoners, a Gender Recognition Certificate (GRC) would normally be necessary before a 
person could be placed in a prison corresponding to their acquired gender. However there was 
some flexibility for trans prisoners who were “sufficiently advanced in the gender 
reassignment process”.   

The Women and Equalities Committee looked at the issue of transgender prisoners as part of 
their wider report on Transgender Equality, published in January 2016.  The Committee said 
there was a “clear risk of harm” where trans prisoners are not located in a prison “appropriate 
to their acquired/affirmed gender”. 

The Government published a report on their policy review in November 2016 which 
acknowledged that the treatment of transgender people in the criminal justice system had not 
kept pace with wider social views. Whilst earlier 2011 guidelines had emphasised the role of 
GRCs and medical interventions, the report noted that many transgender people successfully 
lived their lives without these.  The new policy needed to “take as its starting presumption a 
wish to respect someone in the gender in which they identify”. 

The new policy guidelines, Prison Service Instruction 17/2016 state that “all transgender 
prisoners (irrespective of prison location) must be allowed to express the gender with which 
they identify”.  Such prisoners must be asked their view of the part of the prison estate that 
reflects this; however a decision to locate them in a prison which does not accord with their 
legal gender can only be made following a Transgender Case Board.   Those who wish to be 
placed in a prison location which is not consistent with their legally recognised gender must 
provide evidence of living in the gender with which they identify.  Assessments will be made 
on a case by case basis. 

Also in November 2016, the Ministry of Justice published the first official statistics on 
transgender prisoners.  A data collection exercise in March/April 2016 showed that there were 
70 transgender prisoners in 33 of the 123 public and private prisons in England and Wales. 

A Ministry of Justice report published in November 2017 said there were 125 transgender 
prisoners in England and Wales who had had a local transgender case board when data was 
collected in March/April 2017. 47 of the prisons in England and Wales said that they had 1 or 
more transgender prisoners. 

In Scotland, policy guidelines state that the social gender in which the prisoner is living should 
be fully respected, regardless of whether or not they have a GRC. 

The Northern Ireland Prison Service has no recent record of any prisoners who have self-
identified as transgender.  Their needs would be considered on a case by case basis, to include 
arrangements for where they would be accommodated and how they would engage in the 
prison regime. 

                                                                                                                       
1  On 1 April 2017 NOMS became Her Majesty’s Prison and Probation Service (HMPPS) 
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1. The law 
1.1 The Equality Act 2010 
Section 149 of the Equality Act 2010 creates a duty for public authorities to 
have due regard, in the exercise of their functions, to the need to: 

• eliminate discrimination, harassment, victimisation and other 
prohibited conduct 

• advance equality of opportunity between people who share a 
“protected characteristic” and those who do not 

• and foster good relations between people who share a “protected 
characteristic” and those who do not. 

 
Protected characteristics are listed in section 4 and include sex, sexual 
orientation and gender reassignment. 2 The Equality and Human Rights 
Commission has published resources on the Public Sector Equality Duty 
under the Equality Act 2010. 

1.2 Gender Recognition Act 2004 
Under the Gender Recognition Act 2004, people across the UK may apply to 
the Gender Recognition Panel for legal recognition of their acquired 
gender.3   Applicants who fulfil the legal requirements will receive a full 
Gender Recognition Certificate (GRC). There are various routes to this (see 
Apply for a Gender Recognition Certificate on the Gov.UK website) but 
essentially the certificates are mainly given on the basis of having (or having 
had) gender dysphoria and living in the acquired gender; it is not necessary 
to have had surgery or hormone therapy.   

Not all transgender people who live in the gender they identify with will 
have obtained this legal recognition. Many transgender people spend years 
without a GRC.4   

                                                                                                                       
2  The following characteristics are protected characteristics—age; disability; gender 

reassignment; marriage and civil partnership; pregnancy and maternity; race; religion or 
belief; sex; sexual orientation 

3  Commons Library Research Paper 04/15 Gender Recognition Bill [HL] (17 February 2004) 
discusses the Bill that became the Act. 

4  Michelle O’Toole, “Ministry of Justice declines to intervene after trans woman sent to 
male prison”, Pink News, 27 October 2015 

Gender 
reassignment is a 
“protected 
characteristic” 
under the Equality 
Act 2010 

People can apply for 
a Gender 
Recognition 
Certificate.  However 
not all transgender 
people do this. 
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5 Transgender Prisoners 

2. Transgender prisoners in England 
and Wales 

2.1 How many transgender people are in prison? 
Until recently there were no official statistics on the number of transgender 
prisoners.  In November 2016, however, the Ministry of Justice published 
the results of a data collection exercise conducted in March/April 2016.5  At 
this time there were 70 reported transgender prisoners held in 33 prisons in 
England and Wales.  

The Ministry of Justice now provides an annual estimate of the number of 
transgender prisoners.  The November 2017 report states that a data 
collection exercise in March/ April 2017 found there were 125 prisoners 
currently living in, or presenting in, a gender different to their sex assigned 
at birth and who have had a local transgender case board.  47 of the 124 
public and private prisons (38%) in England and Wales said that they had 1 
or more transgender prisoners.6  The Ministry of Justice report says that 
these estimated figures are likely to underestimate the true number of 
transgender prisoners, noting that there may be some transgender 
prisoners who have not declared that they are transgender or had a local 
transgender case board, and some who have a Gender Recognition 
Certificate.  

2.2 2011 policy guidance 
Prison Service Instruction on Care and Management of Transsexual 
Prisoners (PSI 07/2011) said that in most cases, prisoners must be located 
according to their gender as recognised by UK law.  So, generally, it was 
necessary for a transgender prisoner to have a GRC to be accommodated in 
a prison of their acquired gender. However, the guidance allowed for 
discretion.  Even if the law did not yet recognise the trans-prisoner’s 
acquired gender, they could be placed in the estate of that gender if they 
were “sufficiently advanced in the gender reassignment process”. 

The guidance also provided that: 

• prisoners wishing to undergo gender reassignment had to be allowed 
to live permanently in their preferred gender, including access to 
clothes and make up; 

• a change of name which is genuine and permanent must be allowed. 

If a transgender prisoner did not have a GRC, there would have to be a case 
conference. 

                                                                                                                       
5  Ministry of Justice Prisoner transgender statistics: March to April 2016, 9 November 2016 
6  Ministry of Justice, Statistics Bulletin: National Offender Management Service Annual 

Offender Equalities Report 2016/17, 30 November 2017 

A Ministry of Justice 
report says that in 
March/April 2017 
there were 125 
transgender 
prisoners in 47 
prisons in England 
and Wales 

The 2011 guidance 
said that most 
prisoners should be 
located according to 
their legally 
recognised gender, 
but it allowed for 
some flexibility. 
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2.3 Cases reported in the media in 2015 
In October 2015, the media reported the case of Tara Hudson, a 
transgender woman who was at first sent to Bristol, a male prison, but, 
after a public petition and remarks from the judge at her appeal against 
sentence, was later transferred to a women’s prison.7  It was later reported 
that Ms Hudson had been released early.8 

Cat Smith asked the then prisons minister Andrew Selous why it had taken 
so long to transfer Ms Hudson to a women’s prison.  In reply, he declined to 
discuss Ms Hudson’s case in detail but referred to NOMS’s commitment to 
equality and diversity and the room for discretion in the policy guidelines: 

I cannot comment on the details of Ms Hudson’s case, but I can 
assure the House that she is being held in an appropriate 
environment and is receiving the care that she needs for legal 
reasons. The National Offender Management Service incorporates 
equality and diversity in everything that it does and treats offenders 
with decency and respect. The guidelines allow some room for 
discretion in such cases, and senior prison management review the 
circumstances in the light of medical and other expert opinion to 
ensure that we get these issues right. More generally, prisoners who 
are in transition to their acquired gender are entitled to live in that 
gender.9 

Not long after this, the media reported the case of Vicky Thompson, a 
transgender woman who had been found dead in Leeds (Armley) prison.10  
In December 2015, it was reported that a transgender woman, Joanne 
Latham, had been found unresponsive and had subsequently died at 
Woodhill prison’s Close Supervision Centre.11 

All deaths in prison custody are investigated by the Prisons and Probation 
Ombudsman 

2.4 Review of policy guidance 
In November 2015, Caroline Dinenage, then a junior justice minister, 
reiterated the existing policy and confirmed that it was under review: 

Prisoners are normally placed according to their legally recognised 
gender. However, the guidelines allow room for discretion and senior 
prison staff will review the circumstances of every case in 
consultation with medical and other experts in order to protect the 
physical and emotional wellbeing of the person concerned along with 
the safety and wellbeing of other prisoners. 

A review of the current policy on transgender and transsexual 
prisoners began earlier this year and revised policy guidance will be 
issued to reflect NOMS' responsibilities to transgender offenders in 

                                                                                                                       
7  “Transgender woman Tara Hudson moved to female prison”, BBC News, 30 October 

2015 
8  Michelle O’Toole, “Trans woman sent to men’s prison secures early release”, Pink News, 

30 November 2015 
9  HC Deb 4 November 2015 c872 
10   “Transgender woman Vicky Thompson found dead at Armley jail”, BBC News, 19 

November 2015 
11  Eric Allison and Helen Pidd, “Second transgender prisoner found dead in male jail”, 

Guardian, 1 December 2015 

Two transgender 
prisoners died in 
2015; a third was the 
subject of a public 
protection which 
resulted in her being 
transferred from a 
male to a female 
prison. 
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7 Transgender Prisoners 

the community as well as in custody. The intention is to implement 
the guidance early in the New Year.12 

On 8 December 2015, the Ministry of Justice announced that the review’s 
scope had been widened.13  It would work to ensure that the care and 
management of transgender prisoners was fit for purpose and a balance 
was struck between the needs of the individual, managing risk and 
safeguarding all prisoners:  

The Review will develop recommendations for a revised approach to 
cover the future shape of prison and probation services for 
transgender prisoners and offenders in the community. It will also 
consider the approach for transgender offenders in the youth justice 
system.  

It will include exploring the current case conference procedures, and 
make recommendations about revisions to PSI 7/2011.14  

Answering a Question in the Commons, Caroline Dinenage said that the 
management and care of transgender prisoners was “complex”:  

We take every death in custody very seriously. The management and 
care of transgender people in prison is complex, and the Government 
take it very seriously.15 

2.5 The Women and Equalities Committee 
The Women and Equalities Committee Committee published a report on 
Transgender Equality in January 2016.16  Paragraphs 300-321 covered 
prisons and probation. It noted the Prison Reform Trust’s description of the 
2011 guidance as a “significant achievement” but said they had heard 
evidence of “significant inconsistency in the actual application of the 
Instruction.”17 

The Committee argued that there was a “clear risk or harm” where trans 
prisoners are not located in a prison “appropriate to their acquired 
gender”.18  It also said that holding trans prisoners in “solitary confinement” 
was not fair or appropriate: 

320. While the safety and welfare of all offenders is paramount, 
caring for and managing trans offenders appropriately is crucial. 
There is a clear risk of harm (including violence, sexual assault, self-
harming and suicide) where trans prisoners are not located in a 
prison or other setting appropriate to their acquired / affirmed 
gender. Neither is it fair or appropriate for them to end up in solitary 
confinement solely as a result of their trans status. 

321. We welcome the revision of the Prison Service Instruction on 
Care and Management of Transsexual Prisoners to make it more 
flexible and to extend it to prisoners on remand and offenders in 
statutory contact with the National Probation Service. The Ministry 

                                                                                                                       
12  PQ 14703 Prisoners: Gender Recognition, 9 November 2015 
13  HC Deb 8 December 2015 c 858 
14  Ministry of Justice,  Review of care and management of transgender offenders: Terms of 

Reference, 8 December 2015 
15  HC Deb 8 December 2015 c 858 
16    Women and Equalities Committee, Transgender Equality HC 390 2016-16, 

14 January 2016 
17  Ibid, paragraph 306 
18  Ibid, page 67 

The scope of an 
ongoing 
Government review 
was broadened 
following the cases 
reported in the 
media. 

The Committee said 
there was a “clear 
risk of harm” where 
a trans-prisoner was 
not located in a 
prison appropriate 
to their acquired 
gender. 
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of Justice, National Offender Management Service and National 
Probation Service must urgently clarify what the situation is 
pending the publication of the new Instruction. When the new 
Instruction is published, they must ensure that staff are trained on it 
and that its implementation is monitored 

2.6 The new approach 
Response to the Women and Equalities Committee 
The Government’s response to the Committee’s report indicated a shift of 
policy:19 

A Ministry of Justice review of the care and management of 
transgender offenders was announced on 8 December 2015. The 
review concluded that treating offenders in the gender which they 
identify with is the most effective starting point for safety and 
reducing reoffending, where an assessment of all known risks can be 
considered alongside the offender’s views.  

Currently, if someone is living in an establishment different to the 
gender in which they identify, they will be entitled to live and present 
in the gender in which they identify and to be provided with the 
items that enable their gender expression.  

The National Offender Management Service is working to make sure 
that a new instruction on transgender prisoners (as well as those 
supervised in the community or appearing in court) will follow the 
conclusions of the review.  

To ensure that any new operational policy is fit for purpose and being 
correctly implemented (including training), an advisory group on 
transgender people in custody or subject to community supervision is 
proposed, initially for three years 

Review on the Care and Management of Transgender 
Offenders 
The results of the Ministry of Justice’s review were published on 
9 November 2016.20  This noted that the treatment of transgender 
offenders had not kept up with social values: 

From the evidence received and the conversations held as part of the 
review, it is apparent that the treatment of transgender people in 
courts, probation and prison services has not kept pace with the 
development of a more general understanding of the issues 
surrounding gender in society. 

The key shift in policy is that, in the majority of cases, the prison service will 
try to accommodate prisoners in the gender with which they identify, even 
if they are not seeking medical interventions or GRCs: 21 

                                                                                                                       
19  Government Equalities Office, Government Response to the Women and Equalities 

Committee Report on Transgender Equality, July 2016 
20  Ministry of Justice, Review on the Care and Management of Transgender Offenders, 9 

November 2016 
21  Ibid p 4 

The Government’s 
review resulted in a 
shift in policy to 
acknowledge that 
many trans people 
do not seek medical 
interventions or a 
Gender Recognition 
Certificate. 
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9 Transgender Prisoners 

Current instructions and practice place an emphasis on gender at 
birth, the possible acquisition (or desire to acquire) a gender 
recognition certificate (GRC), and on a person's decision to undergo 
surgery or undertake other significant medical intervention. While 
those people with a GRC must be treated in the acquired gender in 
every respect, it must also be taken into account that not all these 
factors are equally important to all transgender people. Many 
successfully live their lives without such interventions and therefore 
policy in this area needs to evolve and take as its starting 
presumption a wish to respect someone in the gender in which they 
identify, once in the care of the criminal justice system.  

Allowing transgender offenders to experience the system in the 
gender in which they identify will, in the great majority of cases, 
represent the most humane and safest way to act. We believe it will 
also assist successful rehabilitation.  

However, there will be a minority of cases where this will not be possible:22 

In the minority of cases where that is not possible, the reasons for 
departing from this starting presumption must be clear, explicit and 
made known to the person they affect, especially when it involves 
assigning someone to a male or female prison. The majority of such 
cases are likely to concern transgender people convicted of serious 
offences, where both public protection and the best interests of the 
person themselves may not be compatible with the general 
presumption described above. However, this will not be true of all 
transgender serious offenders and it is important that policy for the 
majority should not be founded upon the highly complex 
considerations raised by a minority. 

The new guidance 
Prison Service Instruction 17/2016 The Care and Management of 
Transgender Offenders23 uses the term “transgender” rather than 
“transsexual” because this “places emphasis on gender identity of the 
‘whole person’ rather than sexual functioning”. 24  This “refreshed policy 
approach” includes “offenders who have a more fluid or neutral approach 
to their gender identity (including individuals who identify as non-binary, 
gender fluid and/or transvestite.”25  In brief: 

• Arrangements must be in place to determine the legal gender of all 
offenders at the first point of contact 

• When making initial prison location decisions, transgender offenders 
must be asked their view of the part of the prison estate (i.e. male or 
female) that reflects the gender with which they identify 

• If the prisoner’s view accords with their legally recognised gender 
they must be located accordingly, although there are exemptions for 
women offenders “where the risk posed to other offenders and/or 
staff prevents location on the female estate” 

• Decisions to locate in part of the estate which is not in accordance 
with their legal gender can only be made following a local 
Transgender Case Board 

                                                                                                                       
22  Ibid 
23  PSI 17/2016, AI 13/2016, PI 16/2016 
24  page 3 
25  Para 43.4  
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• Where a transgender offender expresses a view of prison location 
which is not consistent with their legally recognised gender “the 
offender must be asked to provide evidence of living in the gender 
with which they identify”.  The strength of this evidence will be 
considered alongside all known risk factors before a decision is made 

The guidance acknowledges that there may be “exceptional cases” where it 
is necessary to refuse to locate a male to female prisoner in the women’s 
estate: 

6.1 Prison Rule 12(1) provides that “Women prisoners shall 
normally be kept separate from male prisoners”. Unless there are 
exceptional circumstances, as determined by any type of 
Transgender Case Board expressly convened for the purpose of 
determining the most appropriate location, prisoners must be 
located according to their legal gender. 

6.2  Women offenders who present a high risk of harm to 
other women are managed safely in the female estate. Transgender 
women who pose similar risks should be managed in a similar way in 
the female estate.  In a judicial review of September 2009 (R (on the 
application of AB) v Secretary of State for Justice [2009] EWHC 2220 
(Admin)) the judge held that a male to female transsexual prisoner 
with a GRC had to be transferred to the female estate even though 
one of her index offences was attempted rape of a woman. 

6.3  There may be exceptional cases where it is necessary to 
refuse a transfer to the female estate for a transgender (male to 
female) prisoner with a GRC. This can only happen if the risk concerns 
surrounding the prisoner are sufficiently high that other women with 
an equivalent security profile would also be held in the male estate. If 
a transfer is refused, the prisoner will be a female prisoner in the 
male estate.  She must be held separately and according to a female 
prisoner regime as set out in PSO 4800. This provision exists as the 
male estate has greater capacity to manage prisoners who pose an 
exceptionally high risk to others.  

6.4 A female to male transgender offender with a GRC must 
not be refused a transfer to the male estate.  This is because there 
are no security grounds that can prevent location in the male estate. 

In January 2017 the Prisons and Probation Ombudsman published a 
Learning Lessons bulletin on transgender prisoners. The bulletin notes that 
many of the lessons it outlines are reflected in the new guidance.26 

In 2018 there was renewed attention on the 2016 guidance when the 
media reported that a transgender prisoner had sexually assaulted other 
prisoners after transferring to a women’s prison. The Ministry of Justice 
apologised regarding mistakes made in the particular case and said previous 
offending history had not been taken into account.27 

                                                                                                                       
26  Prisons and Probation Ombudsman, Learning lessons bulletin, PPO investigations, 

issue 3, Transgender Prisoners, January 2017 
27  Sexual assaults in women's prison reignite debate over transgender inmates, Guardian, 

9 September 2018 
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does not accord with 
their legally 
recognised gender, 
they will have to 
provide evidence of 
living in the gender 
with which they 
identify. 

There may be 
exceptional cases 
where a male to 
female prisoner 
cannot be located in 
the female estate 
because of risk 
factors. 
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11 Transgender Prisoners 

3. Transgender prisoners in Scotland 
Policy in Scotland is set out in a document published in 2014 by the Scottish 
Prison Service and the Scottish Transgender Alliance.  The foreword to the 
document describes the policy as 

one of the most comprehensive of its type [representing] the 
culmination of years of dedicated partnership work by a diverse 
group of criminal justice sector and equality sector organisations.28 

The policy document states that prisoners do not need a GRC for their 
acquired gender to be fully respected: 

The social gender in which the person in custody is living should be 
fully respected regardless of whether or not the person in custody 
provides any evidence of having a gender recognition certificate 
under the Gender Recognition Act 2004. Applying for a gender 
recognition certificate is optional and is not required in order to 
have protection from gender reassignment discrimination.29 

The policy document goes on to outline the key principles for the care and 
custody of transgender people in prison: 

Professionalism and sensitivity, as always, should be maintained at all 
times. The person in custody’s gender identity and corresponding 
name and pronouns must be respected.  

The accommodation provided must be the one that best suits the 
person in custody’s needs and should reflect the gender in which the 
person in custody is currently living 

(…) 

People in custody who are already undergoing gender reassignment 
must be allowed to continue receiving gender reassignment hormone 
treatment which began prior to imprisonment.  

People in custody who are seeking to undergo gender reassignment 
must be allowed to access specialist assessment and treatment via 
the NHS Scotland Gender Reassignment Protocol. People in custody 
must be allowed access to gender reassignment hormone treatment, 
hair removal and/or surgeries they have been medically approved for 
via the NHS Scotland Gender Reassignment Protocol.  

Where, for reasons of safety and risk management, a decision must 
be taken which differs from the person in custody’s preferences in 
regard to their gender identity or gender reassignment status, the 
reasons for the decision must be clearly recorded on the PR2 system 
and then reviewed at the person in custody’s next gender 
reassignment case conference.30 

The Scottish Transgender Alliance (STA) gave evidence to the previous 
Equal Opportunities Committee (now the Equalities and Human Rights 

                                                                                                                       
28  Scottish Prison Service and Scottishtrans.org, “Gender Identity and Gender Reassignment 

Policy for those in our Custody 2014”, 2014 
29  Scottish Prison Service and Scottishtrans.org, “Gender Identity and Gender Reassignment 

Policy for those in our Custody 2014”, 2014: section 3.3 
30  Scottish Prison Service and Scottishtrans.org, “Gender Identity and Gender Reassignment 

Policy for those in our Custody 2014”, 2014: section 1.3 

In Scotland, 2014 
policy guidance 
emphasises that a 
GRC is optional, and 
not a requirement 
for protection 
against gender 
reassignment 
discrimination. 
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Committee) on 4 February 2016.  In his evidence the STA’s James Morton 
described the approach in Scotland: 31 

For several years, we have worked successfully in partnership with 
the Scottish Prison Service. It takes a self-declaration approach. If 
someone identifies and lives as female, they would be treated as a 
female in the custodial process, and the SPS would do an 
individualised risk assessment and place them and supervise them 
appropriately within the female estate.  

If someone identifies as non-binary, the SPS looks at their individual 
circumstances. It recognises that it has only male and female estates, 
but it looks at the person’s circumstances holistically, works with 
them and identifies which of the two options is the closer fit. The 
custodial system already responds to non-binary people, and that 
works quite smoothly. Having an X on their birth certificate would not 
make that any more complex. It is about looking at the individual and 
considering, with the limited options that are available, how their 
needs can best be met.  

(…) 

We are very pleased that the Scottish Prison Service has a more 
progressive and humane policy around trans people than the English 
prison service has, and that it places them in the gender estate that 
they identify with, even if their paperwork is not yet in order. That is 
not to say that the prison service in Scotland does everything 
perfectly, because there are still discriminatory attitudes among 
prison staff and difficulties in terms of making sure that people are 
not misgendered while they are in the prison estate.  

A response from the Scottish Prison Service to a freedom of information 
request published in January 2018, stated that as at November 2017 there 
were 18 transgender prisoners in Scotland.32 

                                                                                                                       
31  SPOR Equal Opportunities Committee 4 February 2016, c13 and c15 
32  Scottish Prison Service, Freedom of Information Request, FOI 5435, Transgender 

Population, published 9 January 2018 
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13 Transgender Prisoners 

4. Transgender prisoners in Northern 
Ireland 

In response to a freedom of information request in 2015, the Northern 
Ireland Prison Service has confirmed that, although it has no recent record 
of any prisoners who have self-identified as transgender, their needs would 
be considered on a case by case basis, to include arrangements for where 
they would be accommodated and how they would engage in the prison 
regime: 

There have been no transgender (or transsexual) inmates recorded 
on the Prisoner Record & Information System (PRISM) between 11th 
November 2011 and 11th November 2015.  

In Northern Ireland individuals are given the opportunity to self-
identify their sex at committal.  If a person so identifies themselves 
the Northern Ireland Prison Service will consider their specific needs 
on a case by case basis.  

Specific arrangements can be made in respect of where the person is 
accommodated and how they access services in prison to ensure that 
they can fully engage in the regime.  

As part of the committal process any specific healthcare needs can be 
assessed by the South Eastern Health and Social care Trust.33 

 

 

                                                                                                                       
33  Northern Ireland Prison Service, FOI case ref 15:350, 4 December 2015 
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From: SENIOR, Derek (WELLHO)
To:  CAMERON, Michael (WELLHO)
Cc: KENNEDY, Suzanne (WELLHO); JONES, Robert (WELLHO)
Subject: HPRM: Transgender prisoners paper
Date: 05 October 2018 04:16:59 p.m.
Attachments: Managing transgender prisoners paper.docx

image008.png
Importance: High

Hi guys
 
Following on from the discussion on Wednesday (and many since) about the impact of the DIA Bill on
how we manage transgender prisoners, I’ve started writing a paper, which Jo Field is going to take a
look at this weekend. It’s still very draft (especially the options at the back, given I did them all today,

 That said, I’d be appreciative it if you could take
a look and come back to me with comments.
 
In particular, I’m interested in anything that might be factually incorrect, or where there’s something
missing that we might want to include.
 
I’m pretty sure the options are going to move around quite a bit on Monday, but happy to consider
any thoughts you have on those as well.
 
Thanks
Derek
 
Derek Senior | Principal Policy Adviser – Corrections Policy | Service Development |
Department of Corrections Ara Poutama Aotearoa | 44-52 The Terrace, Wellington 6011 |

 | xxxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx  |
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From: SENIOR, Derek (WELLHO)
To:
Subject: HPRM: Managing transgender prisoners paper
Date: 08 October 2018 12:38:52 p.m.
Attachments: Managing transgender prisoners paper.docx

Hi 
 
Here’s an updated copy of the trans paper – mostly polishing the options up a bit more.
 
I would be good to get your feedback on this later today if I can. I’m in a workshop until 3pm but will
be around after that
 
Cheers
Derek
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Hi 
 
Here’s an updated copy of the trans paper – mostly polishing the options up a bit more.
 
I would be good to get your feedback on this later today if I can. I’m in a workshop until 3pm but will
be around after that
 
Cheers
Derek
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Appendix A Comparison of the management of trans prisoners in New Zealand and other jurisdictions 
 

2 
Note: this document does not look at policies which relate to the placement of transgender prisoners  
 

representatives from transgender organisations if wanted by the 
prisoner and the local equality and diversity manager.  

 A case conference is held within 7 days of the reception of the 
transgender prisoner, or within 7 days of becoming aware that the 
prisoner has a different gender identity to their biological identity.  

 Case conferences are to be held monthly for three months, then 
quarterly. If issues are resolved the conferences can then be held 6 
monthly.  

 The purpose of the case conferences is to examine all the 
circumstances of the transgender prisoner’s case, and to gather the 
prisoner’s views and wishes in relation to their management. The case 
conference is required to seek expert opinions from the medical 
specialist treating the transgender prisoner at the NHS Gender Identity 
Clinic. 

 Full risk assessments are conducted and decisions are made to 
ensure that: 
o the prisoner’s safety, dignity and privacy are ensured, especially as 

the prisoner progresses through their transition. This including 
ensuring safety, dignity and privacy through accommodation and 
searching decisions; 

o the prisoner is provided with access to necessary additional 
property; 

o the prisoner’s access to gender reassignment services under the 
NHS; 

o the prisoner has access to social support and contact and mental 
health support; 

o the prisoner has equitable access to mainstream services; 
o inter-prison transfers are managed appropriately if necessary; and 
o reintegration is appropriately managed. 

England and 
Wales 

 Transgender prisoners must have a management care plan outlining 
how their safety will be managed. Advice must be sought from the 
NOMS Equalities Group or Women’s Team.  

 Transgender prisoners are encouraged to enter an individualised 
voluntary compact (agreement) with the prison which details how they 
will be managed while in prison. The compact covers: 
o Accommodation 
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Appendix A Comparison of the management of trans prisoners in New Zealand and other jurisdictions 
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o Showers 
o Laundry 
o Dress code 
o Employment 
o Offending behaviour 
o Facilities list 
o Monthly review 
o Named liaison/personal officers/key workers 
o Support 
o Searching 

 Transgender prisoners can apply to have their recorded name 
changed. 

Cell 
accommodation 

New South Wales, 
Australia 

 Access to the same accommodation and classification system as their 
identified gender. 

 Single cell accommodation is to be made available unless case 
management indicates that shared accommodation is required. 

 Transgender prisoners must be provided with separate toilet facilities 
and allowed to shower separately. 

 Transgender prisoners are to be “clustered” where possible and 
separate accommodation may be provided so long as they continue to 
have equitable access to services and programmes. 

 Guidance currently states that 
transgender prisoners may be placed in 
shared cell accommodation with another 
transgender prisoner, or in single cell 
accommodation. If the prisoner chooses 
and it is safe to do so they may be 
accommodated with a prisoner who is 
not transgender. 

 In May 2016 a direction went out to 
Prison Directors from the Chief Custodial 
Officer that transgender prisoners were 
only to be accommodated in cells with 
other transgender prisoners 

Scotland  Must be placed in single cell accommodation unless the Unit Manager 
has carefully assessed that shared cell accommodation is sufficiently 
safe and provides sufficient privacy for the transgender person and the 
person they are sharing a cell with. 

 Association restrictions are to be avoided where possible. 
 Case management of transgender prisoners is intensive with 

conferences required at intervals. All case management decisions are 
discussed including cell accommodation. More detail is provided on 
this process is provided above. 

England and 
Wales 

 Cell sharing is permitted. There is a commitment that the 
accommodation provided will afford “the maximum amount of privacy 
possible whilst still providing access to a full regime.”  

 Cell sharing will be done on an individual risk assessment basis which 
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includes consideration of specific vulnerabilities. 

United Nations 
Handbook on 
prisoners with 
special needs 

 Transgender prisoners should be placed in whatever environment that 
best protects their safety.  

 Transgender prisoners should never be in cells with prisoners who may 
pose a risk to their safety. 

 The prisoner’s views and concerns should be taken into account when 
making placement decisions 

 Protective segregation should be immediately available when 
requested 

Person searching New South Wales, 
Australia 

 All searching and urinalysis must be performed by officers of the 
prisoner’s gender identification “except in the cases of emergency.” 

 There is no specific guidance relating to 
transgender prisoners 

 Section 94 of the Corrections Act 2004 
requires that rub down searches and 
strip searches are only carried out by a 
person of the same sex as the person to 
be searched, and no strip search may be 
carried out in view of any person who is 
not of the same sex as the person being 
searched. In practice, this is currently 
interpreted in relation to the prison that 
the transgender prisoner is held in as 
opposed to their gender identity or their 
biological sex/genital appearance. 
Therefore, if the transgender prisoner is 
held in a men’s prison their personal 
searches will be conducted by men. If 
they are held in a women’s prison their 
personal searches will be conducted by 
a women. 

 Section 94 also stipulates that a person 
who carried out a scanner search, rub 
down search, strip search or x-ray 
search must conduct the search with 
decency and sensitivity and in a manner 
that affords to the person being searched 
the greatest degree of privacy and 
dignity consistent with the purpose of the 
search. 

Scotland  Case management conference will review the prisoner’s individual 
circumstances to determine appropriate and safe searching of the 
prisoner and discuss staff training requirements if necessary. 

 Prior to the first case management conference searching must occur in 
accordance with the prisoner’s social gender. If there are any 
difficulties experiences or concerns expressed during this time by the 
prisoner or staff the Unit Manager should decide how best to 
temporarily deal with the difficulties and record this outcome. Advice 
can be sought from the headquarters Equality and Diversity Team. 

 The general principles to guide case conference decisions are: 
o Searching should happen in accordance with the prisoner’s “social 

gender”. A prisoner’s social gender is the one they live in day to 
day. If the If the prisoner’s social gender is unclear staff are directed 
to ask them in a discrete manner (this should have happened by 
the time of the case conference). 

o Genital appearance should not be used to determine search 
requirements. 

o If a prisoner is going to be searched not in accordance of their 
social gender, the rationale must be recorded. 

 Staff are guided that: 
o Any physical variation is to be responded to professionally and 

respectfully 
o Extra items warn by transgender prisoners to assist their gender 

appearance, such as prosthetics and chest bindings, are to be 
searched carefully  
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o Sufficient time is to be provided at the end of searches to replace 
the items required for their identified gender appearance and a 
mirror is to be provided if required. 

 Staff concerns about performing searches on transgender people 
should be initially addressed through staff training and information 
about gender reassignment and equality requirements. 

 A guide about strip searching transgender prisoners has been drafted 
for provision to staff in the first instance. 

 
New Zealand Police and New Customs 
 NZ Police also have powers to conduct 

personal searches. Their policy is to ask 
the transgender person which gender 
they would feel comfortable with 
conducting the search. If the person 
does not express a preference they 
determine the person’s sex on the basis 
of appearance and clothing and conduct 
the search accordingly. Biological or birth 
gender is not the determinative factor. 

 New Zealand Customs also has powers 
to conduct personal searches. Where the 
person is transgender, they may specify 
the gender of the searcher. 

England and 
Wales 

 Transgender prisoners are encouraged to enter a voluntary “compact” 
(agreement) with the prison in respect of their searching arrangements. 
This happens as part of a wider consultative approach to case 
management of transgender prisoners. The prisoner’s wishes must be 
sought and taken into account as well as appropriate external advice.  

 The Governor of the prison must decide if the agreed compact is 
suitable taking into account legal considerations, whether the prisoner 
has a gender recognition certificate, the sex characteristics of the 
prisoner, the views of the prisoner and staff and the likelihood of the 
prisoner cooperating with the voluntary compact. There is guidance on 
drawing up a compact, the most important factors are whether the 
prisoner is in receipt of a gender recognition certificate and at what 
stage in their transition the transgender prisoner is.  

 A guidance table for the drawing up of the compact is attached. 
Essentially, the first step is a consultative approach with the prisoner. 
As a final resort, if the prisoner insists on being searched by officers of 
their acquired or identified gender that will normally occur. 

Canada  Individualised arrangements are put in place for searching transgender 
prisoners through consultation with the prisoner.  

 These arrangements are written down in a protocol. A sample protocol 
is provided for reference. 

United Nations 
Handbook on 
special needs 
prisoners 

 There should always be a justification for carrying out a strip search on 
any prisoners 

 Transgender prisoners should be provided with a choice regarding the 
gender of the person conducting the search. Prison authorities must 
ensure the search is conducted by the appropriate gender of officer to 
ensure minimum interference with personal dignity. 
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Clothing and other 
personal items 

New South Wales, 
Australia 

 Transgender prisoners have the right to dress at all times in clothing 
appropriate to their gender identification, whatever prison they are 
housed in.  

 Corrections are obliged to provide the transgender prisoner with 
appropriate clothing for their identified gender, including gender 
specific underwear.  

 If the prisoner is housed as per their biological gender, they are able to 
purchase the same “personal care” items as prisoners of their identified 
gender. 

Clothing 
 There are no specific national guidelines 

on the transgender prisoners’ clothing. 
 Remand accused prisoners cannot be 

required to wear clothing or footwear 
required by the prison (regulation 68(3)). 
By implication transgender remand 
accused prisoners have a right wear 
their gender appropriate clothing, 
including underwear.  

 In addition, if the prisoner’s own clothing 
is generally insufficient or unfit for use, 
the manager of the prison must require 
the prisoner to wear clothing provided by 
the prison. There is nothing to specify 
that this clothing should be gender 
appropriate when provided.  

 Prison issued clothing is unisex and 
women’s underwear is provided to 
women’s prisons through donations. 
Christchurch Women’s Prison sews their 
own when there is a need.  

 The authorised property rules do not 
make gendered distinctions for clothing. 

 There is potential for local policies 
relating to transgender women housed in 
men’s prisons to prohibit their use of 
gender appropriate clothing and 
underwear. 

Personal items 
 There is no specific allowance for 

transgender prisoners to possess items 
needed to present convincingly in their 
identified gender (such as breast 
binders/prosthesis) in the authorised 
property rules. 

 Personal grooming and health care items 
are available to purchase through the 

Scotland  Suitable access is to be provided to additional property items required 
to maintain their acquired gender appearance. It is specified that this is 
not to be viewed as “special treatment” but is an accessibility 
requirement. 

 An list of example items the transgender prisoner may require is 
provided, but is specified as not exhaustive: 
o clothing and underwear 
o sanitary wear 
o shaving equipment 
o hair removal cream 
o facial cosmetics 
o breast binders 
o wigs and hair pieces 
o prosthetics (breasts/genitals) 
o dilation medical supplies 

 Case management of transgender prisoners is intensive with 
conferences required at intervals. All case management decisions are 
discussed including clothing and personal items.  

England and 
Wales 

 Transgender prisoners are permitted to dress appropriately for their 
nominated gender. Female prisoners in England and Wales do not 
wear prison uniforms but wear their own clothes. This means that 
transgender women in men’s prisons do not wear prison uniform.  

 Items required to present as their identified gender are permitted and 
can only be prohibited where it can be demonstrated that they present 
a security risk which cannot be mitigated.  

 All transgender prisoners can use make up to present more 
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convincingly as their identified gender, this access cannot be 
restricted. 

P119 system. The women’s P119 has 
the following items which are not on the 
men’s P119: 
o Facial wash 
o Hair ties 
o Emery board 
o Tweezers 
o Mascara (black) 
o Lipstick (baby pink and pink blast) 
o Hair dye (black, chocolate brown, 

medium blonde) 
o Women’s razors and razor blades 

(only for women housed in low 
security units) 

 Prison Directors have permitted (in the 
week of 16 May 2016) adding the facial 
wash and emery board to the men’s 
P119. They declined to add the other 
items. 

 

Escorts and 
transfers 

New South Wales, 
Australia 

 During the induction screening process transgender prisoners must be 
kept separate on escorts 

 Male to female transgender prisoners in women’s prisons and female 
to male transgender prisoners in women’s prisons may be escorted 
with other women, so long as there are so safety and security 
concerns 

 Male to female transgender prisoners housed in men’s prisons and 
female to male transgender prisoners housed in men’s prisons must be 
kept separate during escorts “to avoid the risk of physical or sexual 
assault by other inmates”. 

 The prisoner separation matrix specifies 
that transgender prisoners may only be 
escorted with other transgender 
prisoners. Transgender is listed under 
“female” prisoners who need to travel 
“like with like.” 

Scotland  No specification regarding escorts 
 If it is proposed that the prisoner is to be transferred the case 

conference will explore how the transfer would be accommodated and 
considerations are given to make this determination. Where the case 
conference has concerns about the transfer they must seek 
clarification of the reasons for the transfer and determine strategies to 
prevent the transfer from occurring. 
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Miscellaneous and 
general 

New South Wales, 
Australia 

Equitable access, sensitivity and respect 
 Transgender prisoners are to be provided with equitable access to 

rehabilitative and reintegrative services. 
 Transgender prisoners are to be provided with access to services to 

meet specific needs, for example access to community transgender 
and legal services with specialised transgender knowledge. 

 Transgender prisoners must be referred to by their identified gender 
name and corresponding pronouns. All unit records must reflect their 
identified gender name and corresponding pronouns. This is 
regardless of the name that appears on their file 

 The bulk of the guidance we have about 
transgender prisoners related to their 
prison placement. There is no guidance 
above and beyond the regular guidance 
about vulnerable grounds and ensuring 
safety and security. 

 Limited staff training is provided on 
issues of diversity. 

Scotland Information sharing and confidentiality 
 Clear guidance is provided on information sharing in relation to the 

prisoner’s gender identity. The guidance states that such information 
should only be shared with staff with the permission of the prisoner, or 
without the permission of the prisoner if it is essential to “manage the 
risk of crime.” 

 Guidance is provided on information sharing with other agencies. An 
integrated approach is encouraged with the court service and police 
indicating that it is good practice for those services to notify prisons in 
advance if they are likely to receive a transgender prisoner. Services 
should take the opportunity to co-ordinate their response to ensure 
consistency in terms of respecting the prisoner’s name, consistency of 
medical assistance, property provision, and mental health care and risk 
assessments. 

Sensitivity and respect 
 The guidance is prefaced on six values: belief that people can change, 

respect for individual’s needs and their rights, integrity, openness, 
courage and humility. 

 The guidance states that professionalism and sensitivity are to be 
maintained at all times in response to transgender prisoners. 

 The prisoner’s gender identity and corresponding name must be used 
and respected. 

Staff training 
 Staff training on transgender and associated issues is recommended.  
Requests for assistance 
 Prisoner requests for assistance in relation to their gender identity must 
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be taken seriously. The prisoner must be urgently provided with the 
opportunity to discuss their issues in private and away from others in 
custody. 

England and 
Wales 

Sensitivity and respect 
 Statement at the beginning of the guidance that prisons must permit 

prisoners who consider themselves transgender and wish to live in 
their identified gender to do so permanently.  

 Must refer to transgender prisoners with their identified name and 
corresponding pronouns. 

Harassment and staff training 
 Prisons must put measures in place to manage transphobic 

harassment 
 The guidance advises that it is helpful for sties to have education and 

training about gender reassignment and prevention of transphobia for 
staff 

United Nations 
Handbook on 
prisoners with 
special needs 

Policies and strategies 
 Prison authorities need to develop policies and strategies to ensure the 

maximum possible protection of transgender prisoners and which 
facilitate their social reintegration in an effective manner. 

 Management guidelines need to make absolutely clear that 
discrimination on the basis of actual or perceived gender identity will 
not be tolerated. 

Information sharing 
 Guidance should emphasise the right to confidentiality regarding 

gender identity 
Consultation 
 Community representatives of LGBT groups should be consulted on 

any policies and strategies 
Monitoring 
 Measureable standards should be developed to assess and evaluate 

the outcome of strategies and practices 
Staff training 
 Prison authorities should have staff training which includes awareness 

raising about transgender prisoners and the special needs that they 
may have 
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Appendix A Comparison of the management of trans prisoners in New Zealand and other jurisdictions 
 

10 
Note: this document does not look at policies which relate to the placement of transgender prisoners  
 

Equitable access 
 Equitable access to programmes should be provided and in those 

programmes the prisoner should be protected from violence or abuse 
 Rape prevention programmes should be established 
 Counselling programmes for transgender prisoners should be 

established 
 Community organisations should be encouraged to visit and implement 

programmes, including to raise awareness of transgender prisoners 
and issues among other prisoners and staff. Support should also be 
sought from these organisations, especially if prisoners do not have 
contact with their families 

Complaints 
 An effective, accessible and confidential complaints system is a key 

component to ensure the safety of transgender prisoners 
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Cc: Ruth Pearson; Cindy Down; Hayden Kerr
Subject: BDMRR Bill
 
Kia ora Suzanne
 
I am the director of policy services at DIA.  As you know, we have been working with you on the
Births, Deaths…Amendment Bill.  I was hoping to meet with you and Hayden Kerr, the manager
responsible for the Bill, early next week.  In particular I’d like to discuss Corrections’ view on
whether any UK inmates have ‘gamed’ the system.
 
Ruth/Cindy – could you please find a time that works for us next week?
 
Thanks, Rachel
 
Rachel Groves | Director Policy Services | Policy Group
The Department of Internal Affairs Te Tari Taiwhenua

45 Pipitea Street | PO Box 805, Wellington 6140, New Zealand | www.dia.govt.nz
 
 
cid:image001.png@01D35C82.21A483D0
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From: SENIOR, Derek (WELLHO)
To:  CAMERON, Michael (WELLHO)
Subject: HPRM: Updated transgender paper
Date: 09 October 2018 03:11:21 p.m.
Attachments: SDSLT - Managing transgender prisoners paper.doc

image008.png

Here’s an updated version of the paper, which has now been lodged to go to SDLT on Thursday.
 
Expecting this might form the basis of our discussion with DIA on Friday
 
Cheers
Derek
 
Derek Senior | Principal Policy Adviser – Corrections Policy | Service Development |
Department of Corrections Ara Poutama Aotearoa | 44-52 The Terrace, Wellington 6011 |

 | xxxxx.xxxxxx@xxxxxxxxxxx.xxxx.xx  |
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From: KENNEDY, Suzanne (WELLHO)
To: BEALES, Neil (WELLHO); 
Subject: HPRM: FW: Transgender paper - for comments by COP Thursday
Date: 11 October 2018 01:00:55 p.m.
Attachments: image008.png

fyi
 
From: KENNEDY, Suzanne (WELLHO) 
Sent: 11 October 2018 12:59 p.m.
To:  SENIOR, Derek (WELLHO)
Cc: Service Development SLT
Subject: RE: Transgender paper - for comments by COP Thursday
 
Hi
 
As discussed, I think you raise very good points.  What we are trying to do is to ensure that our
Minister/Cabinet are aware of the implications of the BDMR bill on Corrections and given options and
make an informed and conscious choice here. 
 
The legislative process has been rushed and the BDMR bill that was consulted on with the public was
completely different that what has been reported back to the House.  The original bill would have
enshrined more rigour and greater protections (from a Corrections perspective) in changing identity.
 
At a high level our options are to do nothing and Corrections needs to develop processes, etc., to
manage men who self-identify in womens prisons (including those who are currently ineligible to
apply as they are not on hormone treatment and/or have sexually offended against women/men) or
Option 2 - that Minister’s want an alternative approach, such as allowing the BDMR changes but
having a legislative or regulatory safety override/exemption for the Corrections environment.
 
Here are some concerns in UK.
 
https://www.theguardian.com/uk-news/2018/sep/09/sexual-assaults-in-womens-prison-
reignite-debate-over-transgender-inmates-karen-white
 
 
Do you have a view on the ability of Corrections to manage this in women’s prisons?  What do you
think?
 
Thanks Suzanne
 
From:  
Sent: 11 October 2018 12:28 p.m.
To: SENIOR, Derek (WELLHO)
Cc: KENNEDY, Suzanne (WELLHO)
Subject: RE: Transgender paper - for comments by COP Thursday
 
Hi Derek
 
Thanks for the memo. I have no feedback other than it could be perceived that option 3 is essentially
doing the opposite as the law intended and could be an infringement of human rights.
 
Are we backing option 2 or 3? As articles highlighted it is very murky waters.
 

 
From: SENIOR, Derek (WELLHO) 
Sent: 10 October 2018 2:24 p.m.
To:  BARSON, Rebecca (WELLHO); s9(2)(a) s9(2)(a)

s9(2)(a)

s9(2)
( )

s9(2
)( )

s9(2)(a)

s9(2)(a)
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