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Introduction

1. I am Director of the Legal Division and International Legal Adviser of
the Ministry of Foreign Affairs and Trade and am responsible for
providing advice to Government on international law. T am duly

authorised to give this brief on behalf of the Ministry.

2, From 2004 to 2007 I was the Ministry’s International Trade Law
Adviser. In that position [ was directly involved in the negptiation of

New Zealand’s free trade agreements and in 4 n the

interpretation of trade and investment law. Zeg n@
t period.

involvement in W1'O dispute settlementoyer 4
Overview @ @
3. This brief of evidenc @ e qu f er New Zealand’s

e trade @gicel nd bilateral investment

B

o provide redress to claimants if

(SOEs) arc held by overseas

d e brief of evidence from Dr Jane Kelsey dated 22 June
W understand her to be alleging that if the Crown adopted
%K%neasutcs in redtess for claimants that advezsely affected the value of
%@ shates held by ovesseas investors, New Zealand would be subject to

claitms under its international investment commitments and “penalised”

for any failure to comply,! Dt Kelsey infers that the Crown would
theteby be prevented, or at least deterred, from adopting such redress.’
Dr Kelsey is also critical of the expert arbitral tribunal procedure

provided by some of the New Zealand’s investment treatics.

! See Dr Kelsey's brief of evidence at {2.1), {4.3] & [5.1] (Wai 2358, #A76).
2 Above n 1, identifying possible Crown redress as follows (at 2.2-2.3) (Wai 2358, #A76):

“The kind of commercial redress referred to in this cvidence includes the vesting of
ownership rights in claimants by way of sharcholding or other entitlements, such as revenue
or profit share arrangements, or a requirement for investment through a particular legal form
that entails iwi represeatation or patticipation, such as a co-ownership model,

The non-commercial redress referred to in this evidence includes the transfer of regulatory
authosity over policy, regulatory or administeative matters, consistent with tino rangatiratanga
and katiakitanga, and/or new obligations, considerations, and criteda for such decisions, in
accordance with the Crown’s obligations of active protection.”



5, In summary:

5.1 1 agree with Dr Kelsey that some of New Zealand’s investment
commitments ate potentially relevant if Crown actions

diminished the value of overseas investots’ shateholdings.

5.2 Howevet, I do not agree with the characterisation of trade and
investment obligations by Dr Kelsey, nor her views as to the
extent of the risk faced in this regard. As Dr Kelsey notes in

part, the trade and investment commitments gaged
by discriminatory or otherwise u naple \actions th
substantially reduce the value o nt® S em

4
N\seCit comy t@roxvn
AN afl

, that ts the value

hat, as Dr Kelsey acknowledges,

% isi cnsation is subject to a high threshold: a

@% los e will not generally suffice,
v 3 17set out below, the threshold for finding government
@ actions to be impermissible is demonstrably high, and in

respect of New Zealand, is further addressed through the

%@ various protections included in trade and investrnent
%@ agreements, including — as Dr Kelsey again notes — specific
clauses negotiated in many agreements enabling the

Government to take action to comply with the Treaty of

Waitangi.

5.4 ‘Thete is no evidence that the thyeat of legal action would have
a chilling effect on government decisions, as claimed by Dr

Kels;ey.5 Neither is it the case that New Zealand’s

3 See, for example, above n 1, {4.5](v), p 32, 9 and [8.4] referring to “unreasonable or discriminatory”
or “arbitrary and unjustified discrimination” (Wai 2358, #A76).

4 Above n 1, [9.5] (Wai 2358, #ATG).
8 Above n 1, [6.12} (Wai 2358, #A76).



commitments under free trade and investment treaties
constrain the Crown’s ability to take appropriate steps to

provide necessary redress, for four reasons:

541  The overall structure of international investment
agreements accords New Zealand considerable scope
to take regulatory and other steps, such as those
described by Dr Kelsey as possible forms of redress;

542  As Dr Kelsey notes, New Zeglmd @dﬁcaﬂl &

negotiated a range of io nd
exceptions and sa @du )
to specific gl cl
@:@gﬁms;

mMvestars

5.4.4 It would be in the national interest to defend any

@%K% investment claim vigorously, to ensure that the

process followed is tobust and, where possible, open,
and to involve stakeholders in the defence of any

claim,

New Zealand’s obligations under its trade and investment agteements,

6.

As Dr Kelsey notes in patagraphs 3.2 and 3.3 of her brief of evidence,
New Zealand is patty to a range of trade and investment agreements that

provide vatious protections for some foreign investors.

1 agree with Dr Kelsey that the obligations contained in these
agreements ate potentially relevant to the provision of the kinds of
Crown tedtess that Dr Kelsey describes. I also agree with Dr Kelsey

that the reservations to the obligations of national treatment and market




9.

access, as refetred to in section 7 of her brief of evidence, would apply
to protect the Crown against any claim in respect of these obligations in

the cuttrent context.

However, 1 disagree with the way in which some of the investment
obligations in paragraph 4.5 and the Annexes are characterised in her
brief, and with the claim that they constrain the Crown from providing
necessary redress to claimants. In particular, I consider that the

omission of important qualifiers to the obligations of nati eatment

and most favoured nation treatment, the high thig

of compensation in the event of expropriatiog,“add\ fflute to p1GPs
interpret the minimum standard of 22 mean t@i{ ¢

concerns are overstated.

National Treatment and Most @?@ reaimient

on of¥aatid

Dr Kelsey -act
nati ns In pata
n

cthet ovetseas investors were receiving treatment that

as les urable in effect than other investors (either New Zealand

estors in the case of national treatment, or overseas investors from
another country in the case of most favoured nation treatment), it is
important to ensure that the apptopriate compatator is found. The

comparison is not between any investor, but one in Fke circumsitances.

This is an long-cstablished protection for states in intetnational

investment Jaw. Its effect here, for example, is that the Crown’s ability

Sce T Weiler and T Laird “Standards of Treatment” P Muchlinsld, F Ortino, C Scheener (eds), The
Oxiford Handbook of International Investmsent Law, Oxford University Press 2008, p 291 & 294:

“..the Pope & Talbot tribunal articulated 4 simple and compelling analysis for Asticle 1102
[the national treatment provision in the North American Free Trade Apreement], which Is
equally applicable to Asticle 1103 [most favoured nation]. This analysis, which appears to
have been followed consistently by other tribunals, contains three basic elements: (1)
identification of the relevant subjects for comparison; (2) consideration of the relative
treatment each comparator receives; and (3) consideration of whether any factors exist that
justify any deviation in the weatment. {...]

...Once a prima facic breach of a non-discrimination provision has been established, the
burden shifts to the respondent government to explain why the difference in treatment is
justified.  If the povernment can prove that the treatment was different because the
comparators were not truly in like circomstances, it will have justified the measure,”

A



to provide effective redtess to claimants is not constrained where the
same treatment is accorded to all investors, whether they be New
Zealand investors or foreign investors, Put another way, Crown
measures would raise issues under these protections only if those

measures targeted only foreign investors.

Expropriation

12.

13,

15,

b

Under international law, expropriation is an inherent powepof the state.

The effect of international investment agreemen Kelsey

acknowledges, that New Zealand and other

Exptoptiation can
effected through\a\ fo
aeh agraph 2 o

hen a state takes an investor’s property

onalisation, compulsion of law or seizure”.

at Dr Kelsey is referring to in paragraph 2.2 of her

]
evide héte she suggests that redress could be provided through the
%&nmcm compulsodly taking ownership rights from foreign

; ; : investors and vesting these in Maoxi.

Indirect expropriation, on the other hand, may occur when measures
short of an actual taking result in the effective loss of management, use
ot control, or a significant depreciation of the value of the assets of a
foreign investor.”  This may be what DrXKelsey is referring to in
paragraph 2.3 of her brief where she suggests that the Crown may issue 2
new regulation on the use of freshwater or geothermal resources in
order to meet any obligations to claimants, and this may affect the use

and enjoyment of the foreign investors in their investment.

It should be noted that not all government regulatory activity or changes

in law that causes difficulty for an investor will constitute unjustifiable

P

P Muchlinski, F Qrtino, C Schreuer {eds), The Oxford Handbook of International Tnvestment Law,
Oxford University Press 2008, pp 421 — 422,




expropriation.  As noted in by Professor Andrew Newcombe and Dt
Lluis Paradell in their Law and Prastice of Investment Treaties: Standards of

Treatment:

“In the majority of cases, host state regulatory activity has
been found not to be expropriatory for the simple teason that
it does not result in a substantial deprivation of the investment
~ the factual predicate for a claim of exproptiation simply does
not exist. ... Althongh regulatory measures designed to protect the
environament, health, safety or ensure fair compensation frequently impose
regrlatory and compliance sosis on an investment, these will not norm
reach the threshold of a swbstantial deprivation.” [emphasis ad

16. This principle can be seen expressly in the tex

Trade Agreement:

16.1 The agreement

@ ¥ property) 6 e means used fall short of [direct
€xprg , ndhasis added);’ and

@ 16.2 @ easures are taken in exercise of a state’s regulatory
v wers “as may be reasonably justified in the protection of the
K% public welfare, including public health, safety and the

environment”, this will generally not constitute indirect

C @@% » S——

17. It follows that, as acknowledged by Dr Kelsey in paragraph 4.5(iii) of her
bricf, the Government is not prohibited from expropriating a foreign
Investor’s investment under its trade and investment agreements, but
that if it does so, expropriation must be cartied out in accordance with

certain requirements. If prompt, adequate and effective compensation is

8 A Newcombe, L Paradell, Law and Practice of Investmient Treaties: Standards of Treatment, Kluwer Law
International (2009), p357.
9 Aanex 13, Expropriation, paragraph 2 (Wai 2358, #A31, p 941).

10 Annex 13, Expropriation, paragraph 5 (Wai 2358, #A31, p 941).



paid (and the other criteria are met), then there is no breach of the

exproptiation obligations."'

Minimum Standard of Treatment

18, I disagree with Dr Kelsey’s characterisation of the minimum standard of
treatment obligation in paragraph 4.5(iv). She claims that this should be
“broadly interpreted to mean the Crown must not impair an investot’s

‘legitimate expectations’ of a stable and predictabley business

environment by new regulatory o taxation measures”,

19, h m standard of
sitable treatment and full

® customary international law,

i tribunals have identified 2 number of elements which
\ ay envompass the minimum standatd of treatment, most focus on due

figence and due process,” rather than the “legitimate expectations” and
@ ‘stable regulatory environment” characteristics espoused by Dr Kelsey.
%@ The threshold for breach, as tecently set out in Glawisr Gold Lid v United

States, is high:'*

n Annex 13, Bxpropriation (Wai 2358, #A31, p 941).

2 Tn pamgraph 7 of Annex D (Wai 2358, #A76(d), p 31), Dr Kelsey cites Williams and Kawharu ou
Arbitration (Lexis Nexis 2011), page 813, in support. However, and contrary to the inference drawn
by Dir Kelsey, the relevant excerpt reads:

“The cases are not yet agreed as to the scope of what has come to be recognised as a
legitimate expectations analysis.  In this context, several cases have emphasised the
obligation of a state to provide a stable, consistent, transparent and predictable legal and
husiness environment.  Conversely, it has been recognised that a fair and equitable treatment
clause cannot have the same effect as @ stubilisation clause in 2 concession agreement —
freezing the regulatory environment which is applied as at the date of the investment.”

3 Sce the OECD Working Paper on International Investment Number 2004/3, Fair and Equitable
Treatment Standard in International Investment Law, September 2004, page 40.

14 Glamis Gold Ltd v United States, Awaed, Ad hoe—UNCITRAL Arbitration Rules; TIC 380 (2009).




2%

.. to violate the customary international law minimum standard
of treatment ... an act must be sufficiently egregious and
shocking—a gross denial of justice, manifest arbitrariness,
blatant unfairness, a complete lack of due process, cvident
discrimination, or a manifest lack of reasons—so as to fall
below accepted international standards and constitute 2 breach

Although not all tribunals have followed the Glamis approach, those that
intetpret the obligation more lberally, such as Mernill & Ring Forestry »

Canada” or Chemtura Corporation v Canadd'®, do not expand the obligation

to the same extent as Dr Kelsey. Even where legiti @mﬁons

are considered by a Tribunal to be covered by fair a@
equitable treatment, it has been ackn %ﬁat mvestors
anticipate some regulatory or le@sla@ﬁ% i thatlany
such changes should be imple ‘- AL ofi-abusive
manner and should ®5 public --’ énts to disguise

arbitrary or disc easure

i
eas~ investors justice through the Coutts or administrative

New Zealand’s domestic law, T consider the risk suggested by Dt Kelsey

% et
@ ptocedures to challenge such measures. As these protections exist in

is overstated.

Measures to protect the Crown’s ability to regulate

23.

When negotiating its trade and investment agreements, New Zealand
seeks to ensure that the Governmenr’s power to regulate for legitimate
public policy objectives is not unduly constrained.  In addition to the
protections contained in the obligations themselves and outlined above,

such as the reference to customary international law in the minimum

Mepitl & Ring Forestry LP v Caraida, Award, Ad Toc — UNCITRAL Arbitration Rules; IIC 427 (2010).
Chemtira eorporation v Canada, Award, Ad hoc — UNCITRAL Arbitration Rules; 1IC 451 (2010).

United Nations Conference on Trade and Development (UNCTAD) Serics on Issues in
International Investment Agreements 11, Fair and Equitable Treatwent, United Nations, New York and
Geneva, 2012, page 77,



24,

25,

standard of treatment obligation and the inclusion of an expropriation
annex, a variety of other mechanistms are sought to preserve the Crown’s

ability to regulate,

In addition to the Treaty of Waitangl exception dealt with in section 8
and Annex E of Dr Kelsey’s brief, trade and investment agreements
include a range of other exceptions.”® These include exceptions to the
application of the obligations in the agreement to permit measures

necessaty for the protection of human, animal or plant} ealth, or

taxation measurcs, Of INCASUNES Necessary €tion
New Zealand’s essential security interests K%

Crown would not h

In some cascs, more than q@@ ay be

cxception. For €xam

Ith

plant life

6{% dition, some of New Zealand’s trade and investment agteements
t

ake what is called a “negative list” approach, which means that the

obligations they contain apply to all measures and sectors except for
those which are specifically reserved against.”” A negative list approach
allows New Zealand to continue to apply existing measures which are

inconsistent with some of the treaty provisions® and to take future

20

Sce for example, Chapter 17 of the Malaysia-New Zealand FTA (Wai 2358, #A33, p 121}, Chapter
17 China-New Zealand FT'A (Wai 2358, #A31, p 115), Chapter 15 ASEAN-Australia-New Zealand
FTA (Wai 2358, #A32, p 196), Articles 71, 73, 74, 75, 76, 78 of the New Zealand-Singapore Closer
Economic Parynership (CEP) (Wai 2358, #A28, pp 38-41), Chapter 15 of New Zealand-Thailand
Closer Economic Partnership (CET) (Wai 2358, 72A30, p 20), and Articles 19 ~ 24 of the Protocal on
Investment to the Australia New Zealand Clsoer Economic Relations Trade Agreement.

Negasive list agreements are P4 (Brunei, Chile and Singapore), Hong Kong and the Investment
Protocol with Australia,  This is in contrast to a positive list appronch adopted in some of New
Zealand’s caricr agrecments, such as the China-New Zealand FTA, where the obligations only apply
to those measures and sectors which are specifically included.

Teservations can only be made to the national trearment, most-favoured-nation treatment, senior
management and boards of directors, performance requirements, local presence and marlket access
articles (where included), and not to expropriation or minimum standard of weatment,

5

icgot?

asind



27,

Ad hoc Arbitral Tribunals®

28.

10

measures in certain defined policy areas which would otherwise breach
New Zealand’s international obligations. As noted in Annexes B and C
of D Kelsey’s brief, there ate reservations in relation to water and State

Owned Enterprises which may be relevant to the current Claim.*

In any case, these exceptions and reservations will only be relevant if
there is a prima facie breach of an obligation in respect of investment.
And for the reasons set out above, I consider that the risk of such a

breach is significantly reduced when the obligations a amacterised

propetly.

Investor-State dispute settle 2escribe which
provides a right of actig a claim that a
State has breache - bliga i\ Mvestment agreement

or investy . : - ing international arbitration by
be iteaf as emerged as a common feature of
nves ments, New Zealand has agreed to this

@%proa i As with China, ASEAN countties and Malaysia.”

O o)

K% ut in the treaty, as well as the background atbitral rules. As noted

e~

ure for hearing any ISDS claim will be governed by the rules

by Dt Kelsey in para 5.5 of het brief of evidence, the main arbitral rules
are the rules of the International Centre for the Settlement of
Investment Disputes (ICSID) and the United Nations Comission on
International Trade Law (UNCITRAL).

2}

Sec for example New Zcaland’s Schedule to the Trans-Pacific Strategic Economic Partnership
Agreement, IVANZ-2, TV-NZ-4, and IV-NZ-8,

This section deals primarily with ISDS. T note however that Dr Kelsey raises the possibility of State-
State dispute sertlement in pasagraph 3.3 of her brief, [ will not deal with this in substance, but
simply note that hee assertion that if successfully challenged, the Government would be required o
withdraw the measure is not a complete representation of the options.  ‘The Government may be
able to amend the measure, or the way it is implemented rather than withdraw it completely. There
is also the possibility of maintaining a non-conforming measure, if a settlement can be seached with
the other Party (with compensation paid).

Note thar, consistent with the integrated namre of our cconomies, there is no dispute settlement
procedures included in New Zealand's international trade and investment agreements with Australia,
In addition, ISD$ is only available to investors under the New Zealand-Thatland Closer Feonomic
Pastnership and New Zealand-Singapore Closer Economic Partnership with the consent of the
investor’s own State,

A BV

A
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30. T agree with Dr Kelsey’s comment that thete is no stare decisis in ad hoc

31

international arbitral tribunals established to hear international
investment disputes.” Nevertheless there is a wide body of international
mvestment lJaw. Ad hoc tribunals typically take the approach that they

should pay due regard to earlier decisions of international tribunals.”

Dr Kelsey cites a number of illustrative disputes in an attempt to
demonstrate that challenges by foreign investors may jmpact on

domestic policy and regulatoty decisions.” ; at these

examples are not generally applicable or of fice he@

ilateral

that “each party

Nag Philip Morris v Urngnay, T would note - that New

saland has included “denial of benefits clauses” in its

investors have sufficient connection to New Zealand in the

form of “substantive business operations” ”

@& international trade and investment agreements to ensure that

313 Piero Foresti, Lanra de Carli & Others v The Republic of Sonth Africa
is characterised by Dr Kelsey as a “successful” arbitration by
European-based investors against South Africa. In fact the

case was dismissed “with prejudice” with the investors having

n

25

24

28

29

Above n 1 [5.5] (Wai 2358, #A76).

Chemtira Corporation v Canada, Award, Ad hoc — UNCITRAL Arbitration Rules; IIC 451 (2010) [109].
Above n 1 {6.1-6,16] (Wai 2358, #AT6).

Cheuron Corp (USA) and Texcaro Potrolewn Company (USA) v The Boprblic of Ecnador (UNCITRAL, PCA
Case No 34877 Partial Award of the Merits, 30 March 2010 at {241).

Williaws and Kawbarn on Arbitration, (Lexis Nexis) 2011, p 818,

Sce for example, Art 9.9 Thailand CEP, Art 149 China-NZ FTA (Wai 2358, #A31, p 89), Ant 11
ASEAN-Aust-NZ FTA (Wai 2358, #A32, p 25), Art 10.14 Malaysia-NZ FTA (Wai 2358, #A33,
p 8.

S

N
LI
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to pay a portion of the South Africa Government’s costs. In
part this was due to the failure to advise the Government’s
lawyess of the solicitation of a bribe by one of the latter’s senior
counsel. While the Government alleged that the case was
brought as a “mere tactical device”, this was rejected by the

investors and not given any weight by the tribunal

314  The case of Vattenfall v Federal Republic of Germany was settled

without any admission of liability and with ea Ay beating
its own legal costs, The settlement iny ance : ;
Vattenfall of a modified watet 1IRI% ahe a relea

¢
decisi N azsteral tribunals in investment
% ext of the patticular free trade or

?
(1
: -“ Dy tHe specific facts of each case.
@\ S %‘ot i)\ $he context of shares in State Enterprises, the Public
1% i

QFina ed Ownership Model) Amendment Act restricts non-

32.

nment shareholding to 10% per person. In general, claims can

%\ S only be made for loss or damage suffered by the investor (ie in relation
@ to the value of the shares) and not for loss or damage suffered by the

company in which they have invested. Even whete investors can tnake
L claims on behalf of the company, this is only whete they “own or
control” the company. T consider that a 10% shareholding would be
insufficient to meet this threshold, particulatly in the context where the

Govetnment maintains a 51% shareholding,

3 Foresti and ors v Sonth Aftica, Award, ICSID Case No ARB(AF}/07/01; TIC 443 (2010), 3 August 2010
ar [90, 112).

S atteyfal] AB, VVattenfall Europe AG and Vatterafall Europe Generation AG v Gerwany, Final Award,
ICSID Cawe No ARB/09/06, TIC 492 (2011), 11 May 2011.
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Procedural Mattets

34,

In para 5.12 of her baef, Dr Kelsey contends that disputes can be
initated by investors, “irrespective of the strength of their legal
argument”. I would note that while ISDS provides a means for
investors to protect theit investments, there are also a number of
procedural mechanisms which provide protections for the State and seel

to discourage nnmeritorious claims. For example:

34.1 In order to come within the scope of the ions, an «

investor must show that it has suffi ods ‘ot m‘nazc_:,ci ar@

34.2
be brought

giving risg Yo

uirements that investors must observe a specified “cooling

@% off” petiod before being able to submit a claim to atbitration;*

34.5 Procedures to deal with claims that are manifestly without merit
(ie unfounded), in addition to the background rules® (see for

example ICSID Arbitration Rule 41);

346  Procedutes to provide for consolidation of claims to prevent
the Government from defending parallel claims on the same

issue;™ and

n

33

35

See for example, Art 154 China-N7Z FTA (Wai 2358, #A31, p 91), Arr 22 ASEAN-Aust-NZ FTA
(Wai 2358, #A32, p 168), Art 10.22 Malaysia-NZ FTA (Wai 2358, #A33, p 92).

See for example, Art 9.16 Thailand CEP, Art 34 Singapore CEP (Wai 2358, #A28, p 19), Art 19
ASEAN-Aust-NZ FFTA (Wai 2358, #A32, p 165), Art 152 China-NZ FTA (Wai 2358, #A31, p 90},
Art 10.20 Malaysia-NZ FTA (Wai 2358, #A33, p 90).

See for example, Art 9.15 Thailand CEP, Arr 34 Singapore CEP (Wai 2358, #A28, p 19), Art 20
ASEAN-Aust-NZ FTA (Wai 2358, #A32, p 166), Art 153 China-NZ FTA (Wal 2358, #1A31, p 90),
Art 10.21 Malaysia-N7Z FTA (Wai 2358, #A33, p 91).

See for cxample, Art 154 China-NZ FTA (Wai 2358, #A31, p 91), Art 25 ASEAN-Aust-N2Z FTA
(Wai 2358, #A32, p 171), Art 10.24 Malaysia-NZ FTA (Wai 2358, #A33, pp 92-93).
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347 Awards are limited to monetary damage and interest (tather
than restitution of property or specific performance): there are

no punitive damages.”’

35. Dr Kelsey deals also at some length with transparency and
confidentiality of ISDS proceedings in paragraphs 5.14 to 5,16, New
Zealand’s practice in forums, such as the WTO, has been to favour

transparency.  LEven where this is not legally requited of the

awareness of the issues.

( 36. Furthermore, it is possid 'ﬂg aboyute

international invesgm t, wh ly there is a move

towards ggeateg tr ency. 2 ¢ Partes to the ICSID

sed the atfon rules in 2006 to allow written

n@é fro g@  ewfities that are not parties to the dispute,”
alow th ﬁ 2l"ddscretion to allow such persons or entities to
@ ¢ hearings,” and for the mandatory release of the legal

@v m f all awards heard under the ICSID mies.”  Ia relation to

% 1e UNCITRAL Arbitral Rules, UNCITRAL’s Working Group II has
b

@ een negotiating new provisions on transparency since 2010 which deal
@ with participation of non-disputing entities and persons, release of

Q documents, and open hearings.*

% See for example, Art 156 China-NZ FTA (Wai 2358, #A31, 91), Art 24 ASEAN-Anst-NZ FTA (Wai
2358, #A32, p 171), Act 10.27 Malaysia-NZ FTA (Wai 2358, #A33, p 94).

7 Sec for example, Art 158 China-NZ FTA (Wai 2358, #A31, p 92), At 28 ASEAN-Aust-NZ PTA
(Wai 2358, #A32, p 174), Art 10.29 Malaysia-NZ FTA (Wai 2358, #A33, pp 94-95).

8 For example in the recent WTO dispute with Australia over apples, New Zealand published its
submissions and statements on the MFAT website (www.mfat.povt.ay), and further documentation,
such as the award, is available through the WTO website (www.wio.ozg).

» See ICSID Arbirration Rule 37(2).
10 Sce ICSID Arbitration Rule 32(2).
it See ICSID Arbitration Rule 48(4).

2 See hetp:/ /www.uncitral.org/uncitral /en/ commission/working_groups/2Arbitration html,



37.

38.

41,

15

In regards to Dr Kelsey’s comments in patagtaph 5.15 and 5.16
concerning claimants’ rights of participation in the Ctown’s defence of a
hearing, and the application of confidentiality provisions in tegards to
domestic stakeholders, there is nothing in the agreements that preveats
their participation in the conduct of the arbitration, where consideted
appropriate by the Crown, and provided stakeholders agree to any

necessary terms of that participation,

Our experience in the WTO has demonstrated Iness of

involving relevant stakeholders in the preparati
present the most robust defence possi Furthe
Crown may be prevented from rel Al sensitve

. '
eMwhere approptiate, and

New
greembrts which contain obligations on the Crown in relation to

Pefeign investors. Some of these also provide a right for foreign

investoss to pursue disputes directly in binding international arbitration

in ordet to protect their investments.

Nevertheless, there are certain inherent safeguards which are contained
in the texts of the trade and investment agreements which protect the
Crown’s tight to make reasonable and non-discriminatory regulation for
legittmate public purposes, including in order to provide any redress to
claimants.  In particular, if compensation is paid, and due process
followed, the risks of successful suit by overseas investors would be

minimal,

Not every Government measure that adversely affects the value of an
investor’s investment will be expropriation, only those that substantially

deprive the investor of the use and enjoyment of its investment. Even
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then, the Government may expropriate, but must meet certain

conditions (including the payment of compensation} in ordet to do so.

42, Nor do the investors have any right to a static legal framework under the
minimum standard of treatment. The Crown must treat investors with
good faith and in a reasonable and non-discriminatoty manner.

However this does not prevent the introduction of new regulatory or

taxation measures.

43,

of stakeholders in the organisation of the Crown’s case, or the sharing of

li
Jaim,
@% wnally, investment dispute procedures do not prevent the participation

confidential information with any such stakeholders for the preparation
of that case. Futthet, procedural requirements do aim to dissuade

investors from bringing unmeritorious claims.

3 July 2012

Dr Penelope Ridings







HAMES, Callum (LGL/TLU)

From:; TE MATA, Tessa (LGL/TLU)

Sent: Wednesday, 16 December 2015 4:10 p.m.
To: RIDINGS, Penelope (LGL)

Subject: FW: Regulatory protections 5/5

Hello Penny

This is one of five email chains between MFAT and Crown Law re issues of relevance to the consideration of the
Treaty of Waitangi exception.

CLU have confirmed that these are legally privileged so can be disclosed to you to assist you i@ork.

Cheers «@ @ E >
Tessa Te Mata K%
~ Senior Legal Adviser, Trade Law Unit
egal Divison
New Zealand Ministry of Foreign Affairs & Trade | Manati

T+64 44398032 E tessa.temata@mfat.govt.nz

From: TE MATA, Tessa (LGL/TLU

Sent: Wednesday, 21 Octobef 20 :
To: ‘Rachael Ennor’ %

Cc: EPPS, Tracey (LGL

Subject: RE: 0 ections
Hello

Subject to an

he obligations in the investment chapter of TPP are to be read in the context of the broader
Agreement, including the Preambular language noting “the Parties’ recognition of the inherent
right of governments to regulate; and resolve to preserve the flexibility of the Parties to protect
legitimate public welfare objectives, such as public health, safety, the environment, the
conservation of living or non-living exhaustible natural resources, and public morals.” (I
haven't double checked the language against the preamble that you have)

« Investment chapter: performance requirements; Article 9.9(3)(d)

« Investment chapter: expropriation Annex 9-B para 3(b)

+ Investment chapter: footnotes 9 and 10 on page 4.

» Exceptions chapter: Article 29.1 (the “general exception” for measures necessary to protect
human, animal or plant life or health).

+ The whole Environment chapter: esp Articles: 20.3(4)}(5). Also 20.3(6) but that is aspirational
rather than binding.



¢« We have annex II reservations for investment (these are what we call carve outs from our
services commitments in a “negative list"** that aren't tied to particular pleces of legislation
containing discriminatory measures) that allow NZ to take any measures in respect of:
o Social services established for a public purpose, including health, income security and
insurance, public education, public housing and social welfare,
Water, including the allocation, collection, treatment and distribution of drinking water.
Nationality or residency in relation to animal welfare and the preservation of plant,
animal and human life and health.
o Public health or social policy purposes with respect to wholesale and retail trade services
of tobacco products and alcoholic beverages.
e Obligations in the procurement chapter don't apply to procurement of public health services.

+++++++

** A negative list is a form of scheduling services commitments in an FTA
universe of services is subject to the FTA’s services and investment obli
them by listing them in country-specific schedules. There are t
« Annex I Non-Conforming Measures - pieces of legislatior
that are inconsistent with the FTA’s services and,{

the country wishes to maintain.
» Annex II Reservations — reserves the righ
measures with respect to the listed ar

be authorised by particular pj eqi
reservation applies hori @
Cheers ; K% \%@
Tessa Te Matd v %
Senior (eg2! NN E sTrade La i
L.egal DiNs&n

d ff

New Zealarid Minis] (o] irs & Trade | Manatt Aorere
T+64 4 % Sa.temata@miat.qovi.nz Tso. aoving

{7

From: Rachael Ennor [mailto:Rachael.Ennor@crownlaw.govt.nz]
Sent: Wednesday, 21 October 2015 6:12 p.m,

To: TE MATA, Tessa (LGL/TLU)

Subject: Regulatory protections

ey
or)
e

o

Hi there

Fact sheet states “Provisions in TPP safeguard New Zealand’s ability to make policy in important areas like health,
environment, taxation policy and national security.”

You've pointed me to:
e Exceptions chapter: Article 29.1 does not apply to investment. Articles 29.2 to 29.6 do apply to the
investment chapter.
s Investment Article 9.15 “nothing in the agreement can be construed as limiting regulating investment
activity in a manner sensitive to environmental, health cr other regulatory objectives provided its done ona
non-discriminatory basis.”

Is there anything else that preserves space for regulation of health and environment?
2



C

Thanks

Confidentiality Notice: This email may contain information that is confidential or legally privileged. If you have
received it by mistake, please:

(a) reply promptly to that effect, and remove this email and the reply from your system; (b) do not act on this email
in any other way. Thank you.

< K
; @@if@x@
< o
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1, Penelope Jane Ridings, of Coromandel, batrister, swear:

INTRODUCTION

1.

oo

3

I currently practise as a basrister sole specialising in public international law, in particular
interpational trade and investment, international fisheries law and oceans and

environment. I am the contributing author of the International Arbitraton Chapter of

Green and Hunt on Atbitraton Law and Practice in New Zeala ished by
Thomson Reuters and currently a panellist in a dispute scr%ﬁ stablish@

under rules of the World Trade Organisation (WTO).

s

I commenced practice as a barrister in 2015 ear A Qatic career at

the Ministry of Foreign Affairs and Xya®e D {gistfy”). Duting my

rme at the Ministry, I held jum ;
241 Interg ~ Adyi of the Legal Division of the Ministry

Y13);

.2@ bassad stonia, Latvia and Lithuania (2008 to 2011);
@ Inte dm&& e Law Adviser and head of the Trade Law Unit of the
@ ommissioner to Samoa (2001 to 2004); and
\%@ Deputy Director (Oceans and Environment) of the Legal Division (1998 to

2001).
My responsibilities as the Ministry’s International Trade Law Adviser included:

3.1 Leading the Ministry’s work on the legal aspects of the negotation of
internatdonal trade agreements, inchading free wade agreements (FTAs). I was
the Legal Counsel, which is New Zealand's chief legal adviser for the Trans-
Pacific Strategic Economic Partnership Agreement (P4) (which was of course
the forerunner to the Trans-Pacific Partnership (“the TPP” or “the

Agreement”); and the Thailand — New Zealand Closer Economic Partnership
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Agreement. Motre recently I was the Legal Counsel for the Republic of Korea

~ New Zealand Free Trade Agreement.

3.2 The provision of legal advice on the development of the National Interest
Analysis (“NIA”) which typically accompany the release of the agreed texts of
an internatonal trade agreement which are then considered by the Foreign

Affairs, Defence and Trade Select Committee (“FADTC”). @

3.3 The provision of legal advice on the development Qﬁ sti i
needed to implement New Zealand’s obli '@r interngon
agreemeits; @ @
34 The provision of leg1 @ proposed domestic
nonstie !

: (b
legislative ox 1 5 witl Aayd’s international trade law
obligation@ @
E'esent, th e':!caland in state-to-state dispute scttlement under

otld Trade Organisation (“WTO”), notably Auwsiralia —

ations) and United Srates — Lamb Safeguards, as well as a number

leading New Zealand’s delegations in negotiations, meetings and working groups in the

%@%ﬁgso have extensive expetrience of international negotiations in other contexts inchiding

following areas:

4.1 Ad Hoc Informal Working Group on Marine Biodiversity Beyond Natonal

Jurisdiction;
42 Assembly of States Parties to the International Criminal Court;
4.3 United Nations Food and Agriculture Organisation’s Port State Measures

Agreement; and

44 Western and Central Pacific Fisheries Convention.




5. In addition to the examples of dispute settlement in the WTO mentioned above,
including representing New Zealand before the WTO Appellate Body, I have also
represented New Zealand in other state-to-state dispute settlement fora notably before
the International Court of Justice /i Whaling in the Autarctic (Australia » Japan, New Zealand

Litervening) and before the International Tribunal for the Law of the Sea in its Adwisory

5

n the Ulpivel 3

Opinion of the Snb-Regional Fisheries Commission.

6. I hold a BA, LLB (Hons) and a Masters of Jurisprudence (wi g@?} from
University of Auckland University and a PhD in Politics 1ce
Havwail, specialising in Pacific development studies,

7. I was admitted as Member of the N @ rder e _;(]15 for Sexvices to
the State. : ; \ : P

SUMMARY OF %
8. Nt ig Affidavitd sist the Tribunal in its substantive consideration of the
2 cy of “Tr% Waitangi exception clause” which is included in Ardcle 29.4
@ of th '1 onds to paragraph 32 of the Memorandum Directions of Judge
NG -‘ ted 11 December 2015 and covers the following matters:

E E 8.1 The precise meaning of the Treaty of Waitangi exception;

8.2 The meaning of the chapeau to the Treaty of Waitangi exception;

8.3 The legal effect of the Treaty of Whaitangi clause in dispute setdement

proceedings, particularly the interpretation of patagraph 2 of the clause;

8.4 The scope of investment disputes to which the Treaty of Waitangi clause might
apply;

8.5 The scope of other exceptions in the TPP text;

8.6 Relevant procedural rules for investment atbitral tribunals;

P



%E ;X)Z The Treaty of Waitangi exception provides protection for Mioti to enable

8.7 The awards that may be given under investor-State dispute settlement (ISDS)

and State-to-State dispute settlement proceedings;

8.8 The scope of I1SDS and State-to-State dispute settdement with regard to the

Treaty of Waitangi; and

8.9 A brief review of the case studies suggested by the claimants.

Save as where othenvise stated, the content of this affidavit is

negotiations, although I occasionally
TPP Legal Counsel. [ have read\the

Court Rules and agre

more favourable treatment to be given to Mioul. It permits measures that

would otherwise be inconsistent with the substantive obligations of TPP.

10.3 The clause is self-judging in that it is for New Zealand to determine what
measures it deems necessary to accord more favourable treatment to Maori.
There are domestic and international mechanisms which are intended to ensure
that Miori are engaged in decisions on what is required for the Crown to meer

its obligarions under the Treaty of Waitangi.

104 To be covered by the exception the measures adopted by New Zealand should

be directed towards providing Maori with more favourable treatment. In other




10.5

10.6

10.9

w

words, there should be a link between the measure and the rationale for the

measure.

The chapeau to the Treaty of Waitangi exception is an expression of the
principle of good faith. Arbitrary or unjustified discrimination can be looked
at subjectively, according to whether it was done capuiciously and m willful
disregard of due process; or objectively, according to whether there is a rational
connection between the measure and its objective and whether | based in

law and adopted in accordance with due process. A me; i 3t thes,

standards would fall within the exception. K%
The threshold for a finding of arbitr dfied diges @is igh.
Actions which achieve a legitig urpo u ertaken in
accordance with due pgo % not wythi he chapeau to the

exception.

Yatangi clause, the interpretation of the
ature of the rights and obligations under it,

s ISDS or State-to-State dispute settlement. This

The exception opetates in conjunction with other reservations and exceptions
that are set out in the TPP text. Where these reservations and exceptions

apply, there would be no need to rely upon the Treaty of Waitangi exception.

The substantive investment obligations in TPP contain clarifying footnotes and
a Drafters’ Note which set out the intention of the Parties as to the meaning of
the obligations. In effect the right to regulate is included as an element of the
substantive obligations of the investment chapter. These interptetative notes
operate as constraints on overly broad interpretations of the substantive

obligations by arbitral tribunals.

I

A



10.10  TPP contains a number of procedural and other rules relating to ISDS which
would affect the manner in which ISDS claims may be considered by an
arbitral tibunal. These provisions increase the control of the Parties over
arbitral proceedings, increase transparency of arbitral proceedings, and

encourage enhanced confidence in the decisions of arbitral tribunals.

10,11 An ISDS arbitral tribunal cannot issue an injunction or require New Zcaland to

damages for losses suffered.

change its law or policy. Awards are limited to the payr monetary «

10.12  In the unlikely event an arbitral tribunal gg @s mfandage &
award that is contrary to New Ze icy, g i
Court may set aside or ref; @se or %rj@vard. This is a
. ?, )

strong safeguard agai itral tribunal in an

investiment di

MEANING OF TH@ FW ' :

11. Tt 2ty O '/aitx NATPP! reads:

f Waitangi

N that such measures are not used as a means of arbitrary or unjustified

% crimination against persons of the other Parties ot as a disguised restriction on

% trade in goods, trade in services and investment, nothing in this Agreement shall
% preclude the adoption by New Zealand of measures it deems necessaty to accord
more favourable treatment to Mioti in respect of matters covered by this

Agreement, including in fulfilment of its obligations under the Treaty of Waitangi.

(2) The Pardes agtee that the interpretation of the Treaty of Waitangi, including as to
the natute of the rights and obligations arising undet it, shall not be subject to the
dispute settlement provisions of this Agreement. Chapter 28 (Dispute Settlement)

shall otherwise apply to this Article. A panel established under Article 28.7
(Establishment of a Panel) may be requested to determine only whether any

| True copies of the following chapters of the TPP are cxhibited to my affidavit as Exhibic A: 9 “Investment” (including
“Annexes 9-A w0 9-L” and “Annexes Tand 11 Cross-Border Trade in Services and Investment Non-Conformiog Measures —~ New
Zealand™), 28 “Dispute Sctdement” and 29 “Exceptions and Guneral Provisions”.  The entire agreement is available av
www.ipp.nfatgovtnz/test. As noted on the exhibit, the fimal text of the agreement is still subject to legal verification, .\s
Chapter 9 includes an “.Article 9.6 bis”, it is possible that the numbers of the chapter will be reordered following legal verification.

s
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measure referred to in paragraph 1 is inconsistent with a Party’s rights under this

Agreement.

12, The clause contains the following central elements:

13,

121 a provision enabling New Zealand to adopt measures it deems necessary to
accord more favourable treatment to Mior. inclading in fulfiment of

obligations under the Treaty of Waitangi;

her Parti

s and Z@BM and
itangi may be
hich  excludes  the

122 a proviso in the chapeau that such measures are not to Geans @z ;

arbitrary or unjustified discrimination against pegs

a disguised restriction on trade in goods,

12.3 a provision regarding the m

addressed under dispire

interpretation Tr
whether @
Wi s e elx

these

@ There are 114 GStates, including New Zealand, which are parties to the Vienna
Convention. The Convention and the rules of interpretation are regarded as
“customary international law” which is a general practice of States followed from a
sense of legal obligadon. The rules of interpretation are contained in Articles 31 and 32

of the Vienna Convention® and comprise the following:

141 The fundamental rule is set out in Article 31(1) according to which treaties are

to be interpreted “in good faith in accordance with the ordinaty meaning to be

3

A true copy of secdon 3, “interpretation of treaties”, together with the cover page and preamble, of the Vienna Convention
on the Law of Treaties is annexed to my affidavit as Exhibit B.
A rrue copy of secton 3, “interpreration of treaties”, together with the cover page and preamble, of the Vienna Convention
on the Law of Treaties is annexed o my affidavit as Exhibit B,



given to the terms of the treaty in their context and in the light of its object

and purpose”.

14.2 The context of a treaty includes its preamble as well as instruments, such as
Agreed Minutes or Drafters’ Notes, made between the parties in connection
with the conclusion of the treaty (Article 31(2)). Subsequent agreements

between the parties on the interptetation of the treaty are also taken into

account together with the context (Article 31(3)).

14.3

the conclusion of a

ate of limited relevance whete

15.

aitangi clause consideration will also be given to

erpreted by international dispute settlement tribunals.

iAvestment arbitration law. This is consistent with the general approach of

%@%@ public international law that decisions are binding only as between the parties

to a dispute.

N

152  This is provided for in Artcle 59 of the Statute of the International Court of
Justice (IC]) which states that decisions of the Court have no binding force
except between the parties and in respect of the particular case.’ This and
other similar provisions are based upon the premise at international law that
the consent of States is required for the initiation of binding dispute settlement
and that therefore only those consenting States are bound by the decision.

This is consistent with the consensual nature of international relations and the

4 True copies of Articles 38 and 59 of the Smwte of the International Courc of Justice are annexed to my affidavir as Exhibir C.

//@3\,‘



fact that agreements between Stares, which vary considerably in their content,

are entered into voluntarily,

153 Nevertheless, under Article 38(1)(d) of the Statute of the ICJ, judicial decisions
are a subsidiary means for the determination of the rules of law.”

154 Therefore, while international cousrts and arbitral rribunals ave not bound to
follow the decision of a previous tribunal, most will rely on previgus decisions
to support their legal reasoning. Previous decisions are take\N¥p @eepunt as «
examples of how similar issues have been resolv@% iex cases i1 @
attempt o ensure consistency. @

15.5 This is demonstrated by the ineskaSe \n \gieafions « C' ecisions by

investment arbitral tribuna

Arbitral decisions
will also show the ext

i ) ogMthe decisions of eatlier
tribunals. @
despig v ! of a doctrine of stare decisis, there is a de
A

2 fit Wiereby tribunals consider and adopt the reasoning

l@ ing. A decision of a previous uibunal may therefore be relevant, bur may,
@ ‘cessarily be exactly on point. The text and the context of a pardcular treaty will

be of most relevance for the interpretation of the treaty. For this reason, the decisions
of past arbitral wibunals do not always provide an accurate guide for how anothet
tribunal may decide a case with a similar fact situation. It is therefore important to

undertake a comparison of the legal terms and their contexr in order to draw

approptiate conclusions.

True copies of Articles 38 and 59 of the Starute of the International Court of Justice are annesed o my affidavit as Exhibit C.
Jeffrey P Commission, ‘Precedent m Investmenr Treary Arbissation: A Citation . Analysis of a Developing Jusispradence (2007)
24(2) 1 Intd b, 129-158. .3 trae copy of this article is annexed 10 my affidavit as Mxhibit D,

Christoph Schreucr and Mathew Weiniger, *.\ Doctrine of Precedentz” in Peter Muchlinski, Federico Ortino and Christoph
Schrever (uds) The Oxford Handbaoks of Tuternational Investueent Law (Oxford University Press. Oxford, 2008) 1188-1206 at 1196,
A true copy of thix article is annexed to my affidavit as Exhibic 12,




17. The imporrance of both the international law rules of interpretation and the rerms of
the pardcular agreement under which a dispute has been broughe is clear from the law
which governs decision making by a dispute settlement tribunal.  Arbitral uibunals are
bound by the rules under which they are constituted. Those rules generally provide for
decisions to be made consistent with international law, including the international law
rules of interpreration, and the terms of the agreement itself. By way of example, Article

9.24.1 (Governing Law) of the TPP Investment Chapter provides that gainvestment

teibunal shall decide the issues in dispute in accordance with the K \ ent and «

applicable rules of intetnational law.® « \/: @

treatprent to M ) ~ : pis Lgreement, incliding in fulfilment of its
4

obligatiog gi. Bach of these elements needs to be analysed
:in d ntcrprc '
@ 1 ’arlufﬁ 9 vert shall preclude. ..

' se of the introductory words “nothing in this Agreement shall preclude” means
@ that the provision is an exception to the Agreement which permits measures which

Adoption of measures to accord more favowrable treatment ?

18. Paragraph 1 of the Treaty of Wk

would otherwise be inconsistent with the provisions of the Agreement.

19.1 This interpretation is reinforced by the placement of the clause in Chapter 29
entiled “Exceptions™. It is an exception to a#f fhe substantive obligations

contained in the Agreement.

& Footnote 34 o Article 9.24.1 provides for greater cestainty that this s withour prejudice to any consideration of the domestic
Taw of the responding Srate party when it is relevant to the claim as a matres of fact.
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ispNt€ séifement, '
< ié rnm ntﬂﬁ\% peop
. %er;so domestic and internatonal mechanisms which are intended to ensure that

19.2  This is consistent with the way in which the WTO Appellate Body has
interpreted similar words in Article XX of the Genetal Agreement on Tariffs

and Trade 1994 (the GATT 1994).”

19.3 The relevant text m Article XX of the GATT 1994 reads: “nothing in this
Agreement shall be construed to prevent the adoption .... by any contractn

4 P P Y a1y g

party of measures”. The words “nothing in this Agreement” was interpreted

by the WTO Appellate Body in US — Gasoline to encompass exceptions from «

all the obligations in the GATT." ‘ g :

«..the adaption by New Zealand of measures it deems neces.

YA
e l\:;mems ccord more

mafee\of international law as

It is for New Zealand to adopt the
favourable treatment to Miori.
a body of rules whicl ernational agreements as
agreements betwee : witfel Prakes $xéreise rights.' It is also consistent

1@“ w Zealand is a State and operates as a

with the
sin, 1nternafios e On the international stage, and in internatonal

&f New Zealand.

AoT1 are engaged in decisions on what is required for the Ctown to meet its obligatons
under the Treaty of Waitangt. Domestically such processes include the Waitangi
Tribunal, treaty settlement processes, Parliament, court proceedings, and legislation
requiring decision-makers to take into account the principles of the Treaty of Waitangi."
Internationally such processes inclade the complaints mechanisms under the

Convention on the Elimination of All Forms of Racial Discrimination and under the

Uited States — Standardds for Reformutated and Coneentional Gasolive (US — Gasoline), WT/DS2/AB/R, 29 Aprit 1996, p. 24, A wue
copy of this report is annexed to my affidavit as Exhibic .

US — Gasoline, p. 24,

Robert Jennings & Arthur Watts (ed), Oppenheim'’s Insernational Law, Vol 1 Peace (9 od) (Oxford University Press,
Oxford, 2008), pp 14-16. A true copy of pages 14 10 17 and the title page of this book is annexed to my affidavit as Exhibit
G.

Sce for example section 8 of the RALY, which provides thar “In achieving the purpose of this Act, all persons exercising
fonctions and powers under it, in selation to managing the use, development, and protection of natural and physical
resources, shall take into account the principles of the Treaty of Whitangi (Te Tiriti o Waitangi).”




International Convention on Civil and Political Rights, which enable persons to bring

complaints 1o the artention of the United Nations human rights bodies.

22. The fact that under the Treaty of Waitangi clause it is New Zealand that decides
whether measures are necessary to accord more favourable weatment to Maor is
consistent with the notion that at international law it is New Zealand that is the party to

the dispute sertlement proceedings. However, the domestic processes in which MAori

would be engaged in the process of developing the measures whic

stofirled more
favousable treatment to Miord would take place well befo@ Sy setdem@

proceedings. @
fth *. '

eeimns

23. According to the ordinary meaning o

judging”. The inclusion of the

bretation is supported by the reasoning of the Intesnational Court of
stice in the Niwwggra case. In that case the Couwrt considered claims for

@@ violation of a treaty between Nicaragua and the United States which permitted

a patty to take measures “necessary to protect its cssential security interests”.

It contrasted this provision with Article XXT of the GATT 1994 which permirs
a State to take measures “it considers necessary for the protection of its
essendal security interests”. The Court describes the latter provision as “self-

. . . . - ' 3
judging”, and took the view that the former was to be interpreted objectively.

i
Y]
38

While Article XNI of the GATT 1994 uses the phrase “it considers necessary™
and the Treary of Waitangi exception uses the phrase “it deems necessary”

there is no substandve difference between the two phrases. Both clearly

V5 Military and Panwailitary Acivities (Nicaragia ¢ Uiited Stertes) 1986 1.0). Repores, 1 ar [116-117]. A woe copy of the sdtle pages,
headnote and pages 113 1o 117 of this judgment are annesed to my affidavir as Exhibic (L The full judgment is available av
WWACC-CH. 01




24. The treatment that may be ace

indicate that the clause is selfjudging. They are to be contrasted with clauses,
such as that interpreted in the Niaragia case, which do not contain any such

qualifying language.

N
G2
U2

I do not expect, therefore, that arbitral tribunals will seek to substitute their

judgement for the judgement of New Zealand as to what measures it deems

necessary to accord more favourable treatment to Mioti. However, a tiibunal

reference to “‘more favo

these
'§ appliedwhich looks at the treatment accorded to foreign investors

2d to national or other foreign investors respectively.”

@@ Howerver, there are other substantive obligations, such as exproptiation, swhich

do not require 2 comparator with whom to compare the more favourable
treatment to Maori. In such circumstances the “mozre favourable treatment”
could be treatment that is more favourable than what has been provided in the

past.

243 In my view it is the nature of the substantive obligations being claimed by an
investor that would determine the comparator, and whether thete was a
compatator. As the Treaty of Waitangi clause is s gewerds, I know of no

arbitral decisions that have interpreted a similar reference to “more favourable

See paragraphs 4H o 50,

UNCTAD, Most-Favoused Naton Treatment: UNCTAD Series on Issues in International Investment Agreements (United
Nations, New York 2010) 23-24. .\ true copy of the title pages, preface, table of contents, abbreviations, executive sammary
and pages 1 to 36 this repont is annexed to my affidavit as Exhibic L.

/% \’:?\>‘
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24.4

245

24.6

treatment”. It is therefore possible that an arbitral tribunal would seek to find
a basis for the interpretation of “more favoutable teatment” in a comparative
test which looks at the treamment provided to Miosi compared ro foreign

imvestors or New Zealand investors.

For the exception to apply, the treatment accorded to Miosi would have to be
“more favourable” treatment. Treatment that was different between Miori

and others, but not more favourable to Maoti, would not n gage the

exception.

d be directed towards providing Alder/ with more favourable

other words, there should be a link between the measure, and the

@Ic for the measure, namely to provide more favourable treatment to Maori. If the
fey r

ationale for the measure was to provide more favourable treatment to Méori, the

exception would be applicable even if non-Mioti also received some benefit from the

measure. Conversely, if MAoti were only incidentally affected by a measure designed to

fulfil a general public policy purpose, the exception may not be applicable.

While the Treaty of Waitangi exception allows New Zealand ro adopt measures that are

more favowsble to Miot, TPP does not prevent the Crown from developing and

implementing policy measures of general application that are informed by Miori

interests but do not favour Mior. For example, thete are other provisions in TPP

which would enable New Zealand to take measures to protect human health and the




environment and which reserve regulatory space in these and other areas. I examine

these in further detail later in this affidavie.’

The allegation has been raised that entering mto TPP could constrain the Crown’s

ability to provide redress to Mioti due to the broad extent of the new substantive

obligations that would be assumed under TPP.

X oviating parties. These

ew 4 'Ss because of
e

obligadons that are not contained

[\
o]
[8]

tate-Owned Enterprises and Regulated
Mdnopolie Medium Enterprises, and Regulatory Coherence. (The

tprises Chapter imposes additional disciplines to prevent

v State-Owne
nopoly power. The Stmall and Medium Enterprises (SME) Chapter
D1

% motes information sharing on SMEs and the Regulatory Coherence

substantive Transparency Chapter, which in TPP also includes Ant-

@@ Chapter promotes best practice in regulatory practices.) It includes a more

Corruption. TPP is also more explicit in its coverage of Financial Services,
Telecommunications and Electronic Comimerce, each of which have a stand-
alone chapter, rather than being subsumed under the services ot other chapters

which generally have covered these disciplines in other FTAs.

The Intellectual Property Chapter does contain addidonal obligations not present in
other FTAs including in respect of traditional knowledge and plant varieties. However
sufficient flexibility to protect Maosi interests is included within the Chapter itself

without the need to rely upon the Treaty of Waitangi exception. In particular there is a

14

See paragsaphs 98 1o 103,




New Zealand specific Annex 18-A which addresses the obligation to accede to the
International Convention for the Protection of New Varieties of Plants (UPOV) 1991
or to adopt a wu/ generis plant variety rights system that gives effect to the UPOV. The
Annex includes an UPOV-specific variant of the Treaty of Waitangi clause which
permits measures to protect indigenous plant species in fulfilment of obligations under
the Treaty of Waitangi, provided they are not used as a means of atbitrary or unjustified

discrimination, and limits access to dispute settlement proceedings over th

of such measures with the obligation to accede to VPOV or ad

variety rights system. This provides the flexibility necessary tc

successfuily broughtog Jover N\ ¥ ntial for arbiwal claims under
SN ‘ . exists as a result of New Zealand’s

This will assist in the

clarifications contained in TPP later in this affidavit.”

g@ sment of the risk of successful investment claims under TPP. T examine the

woltt 1esped of matters covered by this Agrvenment. ..

The measures which accord more favourable treatment may be “in respect of matters
covered by this Agreement”. This is a broad characterisation: the exception covers all
areas of the Agreement where more favourable treatment may be provided to Maosi in
circumstances where such a4 measure would otherwise be a breach of an obligation

under the Agreement.

I See pangraphs 69 1o 90,




o ineluding in firffibment of its obligations nuder the Treaty of Waitangi

[¥%)
)

The measures that may be adopted by New Zealand to provide more favourable
treatment to Maori are those that New Zealand deems necessary “including in fulfilment

of its obligations under the Treaty of Waitangi”.

32.1 The use of the word “including” means that the measures do notgeed to be

favourable treatment to Maori. It is the trea

and such treatment must be more fa\'ozi'z

322 The word “including” was ¢ chap

New Zealand-Singapora \ C Econps

recognition ¢ sing e gaps
CHAPEAUTOT 13 \ EE !

fi to the @ Qf itangi clause reads: “Provided that such measures are

neans

% 33.1 The chapeau to the Treaty of Waitangi clause is an expression of the principle
of good faith., While New Zealand has the tight to invoke the Treaty of
Waitangi exception, as with any right under international law, it must be
exercised in good faith 50 as not to frustrate or defeat the legal obligations of

the holder of the right under the substantive provisions.

332 The WTO Appellate Body has interpreted a similar, but not identical, chapeau
to Article XX of the GATT 1994 as meaning that the right must be exercised
“reasonably”. In US — Gaswline, the WTO Appellate Body considered that the

particular exceptions must be applied “reasonably” with due regard both to the

15 See submission sefeased under the Official Information Act a true copy of which is annesed to my affidavit as Exhibir .



\% Treatment that is more favourable to Mioti may mean that other persons are treated

legal duties of the party claiming the exception and the legal rights of the other

. ¢
parnes.”

L2
0w
(W3]

In a subsequent case the WTO Appellate Body referred more explicitly to the
chapeau to Article XX as an expression of the principle of good faith and went

on to state that the principle prohibits the abusive exercise of a State’s rights

and ensures that the treary obligation is exercised bona fide, ie reasogably.z"

334 While the WTO Appellate Body referred to w!

the purpose of this, as with Acticle

of the c:\’ccption.3l

hich accold

e N
< ‘
Qo2 goods, trade in services and investment. This

e

rht discrimination, that the discrimination must be

st be against persons of the other Party, or it must be 2

less favourably. The question is the extent to which such difference in treatment would

fall within the meaning of “discrimination™.

3

US — Gasoline, Appellate Body Reporst, p. 22; Uited States — Inport Probibition of Certain Shriwp aud Shringp Products AB-1998-4,
Appellare Body Report, 8 October 1998, [138). A tsue copy of Scction 1 “introduction” and Section VT “appraising section
609 under Article XX of the G.VTT 19947 of this report i annexed to my affidavit as Exhibit K. .\s many arbitral awards are
ofien lengthy and contain an exposition of the procedural history and the asguments of the parties, T have annexed the pares
of the award that conmin the decision.  The full awards can be obtained from wwwawto.org (WTO cases) and
wwwitalaw.com (arbitcaton awards).

LS — Sheimp, Appellate Body Report {158].

Brasi! — Measmres Affeciing Imporis of Retreaded Tyros AB-2007-4 \ppellate Body Report, 3 December 2007 {227]. A true copy of
Section I “introduction”, Section 11} “issues raised in this appeal” Section IV “background and measuse at issue”, Section V
“the pancl’s analysis of the necessity of the import ban”, Section VT "appraising section 609 under Asticle XX of the GATT
19947, Section VI “the panel’s interpretation and application of the chapeaun of article XX of the GATT 19947, Section V1
“the European Communities® claims thar the MERCOSUR exemption is inconsistent with article I:1 and article XIIE1 of the
GATT 19947 and Seetion VI “findings and conclusions” of this report are anaexed to my affidavit as lixhibit L, US -
Shringp, Appellate Bady Reporr [156]; US = Garoline, Appellate Body Report, p. 22,

e




35.1 The WTO Appellate Body has interpreted the standard of discritnination in
Article XX of the GATT 1994 as meaning something more than treatment
which would otherwise be a breach of a substantive provision of the

i)
agreement.™

352 This could be used to sugpest that “discrimination” is more than difference in

treatment. In the case of most-favoured-nation treatment, f sample, an
assessment of a breach of this obligation requires not o @ Yhment «
a difference mn treatment between two foreign i &u here mufg .-
competitive disadvantage stemming from ghi @ in treatmeRiN’

353 ation of the
fon” and therefore

is that discrimination is

35.4 plied is not mere “discrimination” but arbifrary

@
36. @nﬁladcm brought about as a result of measures more favourable to Miori

o

st be “atbitrary” or “unjustified” in character.

361 According to the ordinary meaning of the word, “arbitrary” is something

“based on the mere opinion or prefetence as opposed to the real nature of
2 23

things; capricious, unpredictable, inconsistent”.

2326

36.2  The term “unjustifiable” is “not justifiable, indefensible”™ and the term

“justifiable” is defined as “able to be legally or morally justified; able to be

59 37

shown to be just, reasonable, or correct; defensible”.

2 US - Gasoline, p. 23.

3 OUNCTAD, 2010, p. 24

4 Miwistry of Health o Atkinan, |2012) NZLR 456 (CA).

3 The Sharrer Oxford English Didionary, 4% ¢d, L. Brown (ed), (Oxford University Press, 1993), Vol 1 ar 106.

[T
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36.3  The International Coust of Justice in the ELST case adopted essentially a
subjectve test and defined arbitrariness as a violation of ‘the rule of law’ and as
a wilful disregard of due process of law, which shocks, or at least surprises, a

sense of judicial propriety.”

36.4 The arbitral wibunal in Noblke Ventures » Romania drew on the Intetnational

Court of Justice in interpreting the plrase “arbitrary or digcriminatory

measures””  National Grid v Asgentina, in interpreting ition on
“unreasonable or discriminatory” treatment, review: % § cases G
the interpretation of “arbitrary” discriminatioa’anyl condluded that th

‘atbitrary’ ot ‘unreasonable’ were sub 1] same sepse of

36.5  Asbitrary or unjustifiable 1 een by| tha\® %:\ppe]late Body as the

N

subjective test, “arbitrary or unjustified”

something done capriciously, wi
0 s

ue pr

terpreted as discrimination which is done

sregard of due process and in a manner which shocks a

fice on the interpretation of “arbitrary and unjustified discrimination may

. 5 "
@@t from the way in which the WTO Appellate Body has interpreted the chapean

fo Asticle XX of the GATT 1994 which has the following proviso which is similar to

that in the Treaty of Waitangi exception: “Subject to the requirement that such measures
are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries whete the same conditons prevail, or a disguised

restricton on international trade,..”

2 Lhe Shorter Oxfard English Dictionary, 4% ¢d, 1. Brown {ed), (Oxford University Press, 1993), Vol 2 ar 3493.

7 The Shorter Oxford English Dictivnary, % ed, L. Brown (ed), (Oxford University Press, 1993), Vol 1 at 1466.

® Electronica Sicwla Sped (ELST) (United States of Anserica v Itafy) IC] Judgment, 20 July 1989, 15. A wue copy of this judgment is
annexed {o my affidavic as Exhibic AL

2 Neble Vontures Ine » Romanta JCSID Case No ARB/01/11, Award, 12 Ocrober 2005 [176]. A tue copy of the mble of
contents, abbreviations, Section A “details of the parties”, Section B “details of the arbitrators”, an extract from Section €
“short identification of the case” and Seetion H “considerations and canclusions of the tribunal” of this judgment is annexed
o my affidavir as Exhibir N,

™ Natisnal Giid v Argensing UNCTIRAL, Award, 3 November 2008 |197). .\ true copy of the table of contents and Section 1f
“facual background” and Section V1 “breach of the treary™ of this award is annexed to my affidavir as Exhibic O.

3 \ppellare Body Report, US — Shimp, |181].

%@»\




C

The WTO Appellate Body has interpreted the chapeau as containing three elements: the
application of the measure must result in discriminaton, such discrimination must be
arbitrary or unjustifiable in character, and the discrimination must occur between
countties where the same conditions prevail.® The second element is directly applicable

to the Treaty of Waitangi exception as equivalent words are used.

38.1 The objective test developed by the WTO Appellate Body for ment of

- fat rela
pumarily to the cause of or the rationale for @é-dijcri ion.? The
Appellate Body in Brasi/ — Retreaded T) 1CALR @o for

1¢ ineasure,

or goes against that object

the chapeau."4

urpose, was based on legal standards not prejudice or personal

i (Servig omaiza used a set of objective criteria to assess whether
@v a measute% afbitrary or unreasonable, including whether it served a

€rénce, was taken for the reasons claimed, and was adopted in accordance

discrimination.”

@ with due process.56 Leading investment law academics have advocated
% adopting a similar approach to interpreting atbitrary or unreasonable

30

Appeliate Body Report, US -~ Shrinp [150].

Appeliate Bady Repost, Bragi/— Retreaded Tyres {226

Appellate Body Report, Bragi/ ~ Retreaded Tyres [227-231].

Eurapean Comumnities — Measnres Probybiting the liportation and Marketing of Seal Products {*Seal Products”} \ppellate Body Report,
WT/DS400/AB/R, WT/DS401/AB/R, 22 May 2014, at {5.306). .\ true capy of the table of contents, table of cases cited,
table of panel exhibits cited, abbreviations, Secton 1 “introduction”, Section 3 “Issues raised in these appeals”, Section +
“background and overview of the measure ar issue”, Section 3 “analysis of the appellate body”, Section 6 “fndings and
conclusions in the appellate body repost™ af this report is annexed 1o my affidavie as Exhibit P The full award was annexed
to the affidavie of Martin Wilfred Hasvey of 7 July 2015 as exhibit E.

EDF (Services} Ltd 1 Romauia, 1CSID Case No, ARB/05/13, Award, 8 October 2009 [303]. .\ true copy of the table of
contents, table of abbreviations, Section 11 “factual background”, Section IV “the Tribunal’s analysis”, Section V' “costs” and
Section V] “decision” of the award is annexed to my affidavit as Exhibic Q.

Christoph 11 Schrever Protection Against Arbiteary or Discriminatory Measures” in Catherine A. Rogers and Roger P. Alford
{cds), The Futre of Investwent Arbitration (Oxford University Press, 2009) 183-198, A true copy of this article is annexed to my
affiduvit as Jixhibit R; Ursula Keiebaum, ‘Arbitrary/Unseasonable or Discriminatory Measures® in Mare Bungenberg et al (ed),

Y AR
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Tt follows that - adopting an objective test of arbitrary or unjustified
discrimination atising from a measure which accords mote favourable
treatment to Miori - where the measure is based in law such as a Treaty
settlement, was taken in order to provide more favourable treatment to Miori
and not for an ancillary teason, and was adopted in accordance with due
process, it would be justified under the chapeau to the Treaty of Waitang

exception.

Agetinst persons of the otbher Party
other Parties. This is different from the
discrimination must be between o/

39.1 The com

Tre:

% .mym'% Ayt
"9.@1’11@(: is n Saeable “likeness™ analysis as in Article XX of the GATT 1994

tha cofpatator is countries mwhere the same conditions preva.

grefore petsons (natural or juridical) of

Vhile there is no “likeness” compatison, the WTO jurisprudence on the

second element to the chapeau, arbiuary or unjustifiable discrimination as

%@% interpretation of the chapeau in Article XX is stll relevant as it addresses the

examined in the previous sub-section.

39.4  In any case, the discrimination must be vis-a-vis percons of the other Parties. It 1s
likely in any such analysis that a wibunal will take into account the treatment

accotded to persons of the other Parties as well as Miori and non-Maoxi,

1t follows that if persons of the other Parties are treated on cquivalent terms to

w
g
it

non-Maori, or where any differential treatment does not impact materially on

Tuternational Investment Lanw: <1 Reandbovk (1Tart Publishing Oxford 2013) 790-806 at {32} .\ true capy of this article is annexed
to my affidavit as [ixhibie 8.




40.

persons of the other Parties, the measure is unlikely to consttute arbiwary or

unjustified discrimination.

Or a disguised restviction on frade in goods. trade in services and investment

The Treaty of Waitangi clause refers to “arbittary discrimination™, “unjustfied
discrimination” and a “dissuised restricton” on trade in goods, trade in services and
g s

investment. This wording is similar to the wording of Artcle XX of the T' " 1994

which has been interpreted by the WTO Appellate Body in the fofli
"Arbitrary  discrimination”, “unjustifiable _é toY* and
restriction” on international trade may, #es X Sbe regd-sid
} ) bo

e

equally clear that

impart meaning to one another. I s th

o>

in international trade

adonal trade. The fundamental theme is to be found in the purpose and

biccr of avoiding abuse or illegirimate use of the exceptions to substantive rules

@ available in Article XX

It follows that these three terms have been seen as imparting meaning to each other, so
that a “disgused restricdon” would embgace “restrictions amounting to arbitrary or
unjustifiable discrimination in international trade taken under the guise of a measure
formally within the terms of” the Treaty of Waitangi exception. The purpose is to avoid

abuse or the Hlegiimare use of an exception to the substantive rules in the Agrecment.""

Furthermore, the ordinary meaning of the words, “disguised restriction” on trade in

goods, trade in services and investment, would mean a restriction that was “concealed”,

™ Appelate Body Report, US — Gasadine, p. 23

o Appellate Body Repart, U — Gaseline, . 25.




or taken under the guise of a legitimate measure. Where a measure has a legitimate
objective and that legititnate objective is being pursued following due process and not
capticiously, even though thete may be a resulting restriction on trade in goods, trade i
services or investment, it would not constitute a “disguised restriction” contrary to the

terms of the chapeau.

43. To lower the standard so that any restriction on investment was intggfreted as 2
“disguised restriction” on investment would render the Treaty of W ception «
devoid of any meaning. This would be contrary to the r { \pkerdtional 'C@

44.@@ 2 of the @aimng exception clause provides:

IWICC that the interpretation of the Treaty of Waitangi, including as to
ature of the rights and obligations arising under it, shall not be subject to the
\%\% dispute settlement provisions of this Agreement.  Chapter 28 (Dispute

Settlement) shall otherwise apply to this Asticle. A panel established under

@ Article 28,7 (Establishment of a Panel) may be requested to determine only
whether any measure referred to in paragraph 1 is inconsistent with a Party’s
rights under this Agreement.

45. The fisst sentence of the paragraph states cleatly that the Parties agree that the Treaty of
Waitangi, including as to the nature of the rights and obligations arising under i, shall

not be subject to the dispute settlement provisions of the Agreement.

W Appellate Body Report, US ~ Gaseline, p. 23, deawing inter alia on the lntermational Court of Justice in Cogly Channel Case 1949
1C) Repores, p. 24.

Y A




46.

25

There are rwo types of dispute settlement proceedings under the Agreement: Chapter 28
entitled “Dispute Settlement” which sets our the procedures for State-to-State dispute
sertlement and Section B of Chapter 9 canutled “Investor-State Dispute Settlement”

which sets out the procedures for ISDS.

46.1 The words “dispute settlement™ should be interpreted to cover both tfpes of

dispute settlement procedures.

46.2  This is reinforced by the context of the use of the term

not only in the tdes to the respective provisions, bm%
of the TPP. For example, Artdcle 9.21.6 pX g fo

guidance on the application of the
Proceedings under Chapter 2842

dispute settlement tribynals
certain decisions
under Sex

Seyd

retation of the Treaty of Waitang), including the nature
. ) g g

bligations arising under the Treaty, is not subject to State-to-

his enhances the efficacy of the Treaty of Waltangi excepton because it
! 3 g F

% means that the interpretation of the Treaty of Waitangi is not subject to a

47.

decision by an internatonal arbitral tribunal.  However, as patr of its
competence to enquire into whether the exception has been applied in good
faith, a wibunal may seck evidence of the obligations under the Treaty of
Waitangi. In such citcumstances New Zealand's domestic law may be raised as

a matter of fact before the tribunal.

The second sentence of paragraph 2 states specifically that State-to-State dispute
settlement may otherwise apply to rhe Treaty of Waitangt exception. The third sentence
adds a caveat that a State-to-State arbitral panel may only determine whether any

measure under paragraph 1 is inconsistent with a Party’s rights under the Agreement.




48.

50.

47.1 This means that the terms of reference of a Panel established under Article
28.7.1 would be to examine and determine legal complaints from a Party

alleging a violation of that Pary's rights under the Agreement.

47.2 As the chapeau relates to the tight of a Party to ensure that its persons ate not
subject to arbitrary or unjustified discrimination, it follows that a State-to-State

atbitral tibunal would be able to inquire into whether a measure which

accorded more favourable treatment to Maod fell within u to the
Treaty of Waitangi exception. « @

js prevented by the first

Thete is some ambiguity created by the al

State dispute settlement in the se

¢ of Whaitangl because of the

e arbitral tribunal would be able to consider the good faith
liey exception, and in particular whether the measures adopted by
el within the chapean to the exception. This would be consistent with

e to “Investtnent” in paragraph 1 of the Treaty of Waitangi exception.

The ability of a tribunal to examine the consistency of a measure with the chapeau to
the Treaty of Waitangi exception is also consistent with the competence of a tribunal to
inquire into whethet a right has been exercised in good faith and with the nature of the
chapeau as a proviso which prevents abuse of a broad exception from the substantve
obligations under the Agreement. Nevertheless, it should be recalled that the threshold
for atbitrary or unjustified discrimination is high and actions which achieve a legitimate
public purpose and undertaken in accordance with due process and not arbitrarily would

not fall within the chapeau to the exception.

Thete remains an issue of the burden of proof in international dispure settlement

proceedings. The usual rule is that the party asserting a fact or making a claim bears the




[
T

initial burden of making a prima facie case relating to that fact or claim. The burden then

shifts to the responding party to rebut that fact or claim.

50.1

The “burden” of demonstrating that a measure provisionally justified under the
Treaty of Waitangl exception does not constitute an abuse of the exception

would rest with New Zealand as the party invoking the excepton.”

While this is expressed as a “burden” it means in essence tha { Zealand

i services and Investiment,

This is unlikely to be a.di
make a prima faciperse ba

THE TREATY OF WAITANGI

; PUTE
CLAUSE MIGH %
Fory to atise before an investor-State arbitgal wibunal, there

93]

1o

ty of W
first n€e to b international investment dispute. A dispute atises where an

a State has breached a substantive obligation under the investment

cfed loss as a result of that breach. I will deal briefly with each of these, highlighting
where TPP can be differendated from New Zealand’s existing FT'As. This will assist in

clarifying the scope of investment disputes to which the Treaty of Whaitangi clause might

apply.

Before explaining the substandve obligations, it is necessary to explain the scope of

investments and investors to which the dispute setdement provisions of TPP would

apply. I deal here with the rules under the investment chapter, not under domestic law.

An investor may well have rights under domestic law for breach of contract or conduct

contrary to domestic legislation. These rights and potential claims stand independendy

of rights under investment provisions. However as will be explained later, once an

Appeliate Body Report, US ~ Gasaline, p. 22,

A
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